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Abstract

The author considers the activity of agency in the sale and lease of real pro-
perty and the mandatory insurance of agents. This activity was introduced into the
legal system of the Republic of Serbia for the first time under the Law on Agency in
Real Property Sales and Lease (ZOP). The new activity was perfected within the legal
system by introducing changes in the requirements for registration in the Register
of Agents. The improvement of the activity lasted from November 2013, when the
ZOP was adopted, until January 2020, when the last amendment to the ZOP began
to be applied. One of the stipulated requirements for registration into the Register
of Agents provided for the submission of a valid insurance contract concluded in
accordance with Article 13 of the Law on Agency in Real Property Sales and Lease.
By making a connection between the provisions of the ZOP on mandatory insurance
and the Official Explication under Law on Agency in Real Property Sales and Lease,
the author established that the provisions of the Law did not give a clear answer to
an agent whether he had to renew a valid insurance contract after having done the
registration. The author tries to overcome the stated ambiguity of the provisions of
the Law on Agency in Real Property Sales and Lease by proposing, in the conclusions,
a wording that corresponds to the comparative legal solutions on the mandatory
insurance of property sales and lease agents.
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Introduction

The Law on Agency in Real Property Sales and Lease was adopted in 20132
In the time span from November 2013 to January 2020, the Law on Agency in Real
Property Sales and Lease perfected the new activity of agency in real property sales
and lease by tightening the conditions for registration in the Register of Agents. De-
spite the changes in the Law on Agency in Real Property Sales and Lease regarding
the requirements for registration in the Register of Agents, the second requirement
for such registration - a valid insurance contract — has not changed from 2013 until
today. The official explanation of the Draft Law on Agency in Real Property Sales and
Lease announced the introduction of mandatory insurance for each and every mo-
ment of the agent’s business. The provisions of the Law on Agency in Real Property
Sales and Lease clearly stipulate that, in the course of registration, the applicant has
to legitimize himself by a valid insurance contract in order to obtain a status of an
agent, but it is not clear whether after acquiring such a status, the agent needs to
renew the insurance contract.

I. Emergence of Real Property Sales Agency Service Providers
in SFRY

The emergence of real property agency service providers was noticed in
the SFRY at the end of the 20™ century. According to some opinions, they appeared
spontaneously in Slovenia, Croatia and BiH in the 90s of the 20*" century.? At the same
time, they also appeared in Serbia, where they were referred to as real property agency,
private broker registered as a real property agency, real property sales enterprise,
etc. *The key event for the emergence of agency service providers in real property
transactions occurred with the transition of the majority of apartments from social
ownership to private ownership, as well as with only partial restitution of land, which
increased the disposal intensity of real property.® After such developments, the awa-
reness and political will gradually matured in the then already independent states
of the former republics of the SFRY, as regards the regulation of the real property

2 The Law on Agency in Real Property Sales and Lease - ZOP, Official Gazette of the RS, nos. 95/2013,
41/2018 and 91/2019

3 Prof. Sime Ivanjko, PhD:“Insurance intermediaries in the law of the Republic of Slovenia, Croatia and the
Federation of Bosnia and Herzegovina’, Insurance no. 5/2005, 84; Prof. Marijan Curkovi¢, PhD: Osiguranje
od izvanugovorne i ugovorne (profesionalne) odgovornosti, Zagreb, 2015, 249

4 Slavica Jerkovi¢, director of “Stankom” bureau: “Conclusion of contracts on real estate sales through
an agency’, Pravni Zivot no. 9-10/1993, 935; Dorde Vukoti¢, lawyer: “Providing legal services on the real
estate market”, Pravni Zivot no. 9-10/1993, 926 et all.

® Ibidem
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transactions by a special law and the introduction of mandatory insurance of agents,
following the example of developed economies. Just before the adoption of the Law
on Agency in Real Property Sales and Lease in the Republic of Serbia, it was estima-
ted that the realized annual turnover of real property was worth three billion euros
and that the value of unpaid taxes was between 600 million and two billion dinars.®
These data triggered the adoption of ZOP. In the first decade of the 21st century, the
republics of the former SFRY commonly introduced, by law, the activity of agency in
real property transactions and the mandatory insurance of agents.

Il. Introduction of Agency in Real Property Sales and Lease
into Legal System of the Republic of Serbia

1. Basic requirements for the introduction of this activity into the legal
system of the Republic of Serbia were foreseen under the 2013Law on Agency in
Real Property Sales and Lease. However, in 2017, those basic requirements became
inadequate, since the new Law on Prevention of Money Laundering and Financing of
Terrorism was adopted.” The Law on Prevention of Money Laundering and Financing
of Terrorism expressly provided for an agent in the sales and lease of real property
as one of the direct obligees of that law. For the purpose of achieving the legislative
and legal compliance of the ZOP with the Prevention of Money Laundering and
Financing of Terrorism, the 2018 Amendment to the Law on Agency in Real Property
Sales and Lease was adopted.? In the following year, 2019, the amendment to the
Law on Prevention of Money Laundering and Financing of Terrorism was adopted.’
For achieving the legislative and legal compliance of the Law on Agency in Real
Property Sales and Lease with the 2019 Amendment to the Law on Prevention of
Money Laundering and Financing of Terrorism, the 2019 Amendment to the Law on
Agency in Real Property Sales and Lease was adopted.'® The 2018 Law on Agency
in Real Property Sales and Lease Amendment and the 2019 Law on Agency in Real
Property Sales and Lease Amendment have one common trait - they both relate only
to the issues of registration of real property sales and lease agents.

¢ Data stated in the Official Explication of the Draft Law on Agency in Real Property Sales and Lease,
otvorenavlada.RS/PZ-nepokretnostio84-lat-doc-2, accessed on 28th July 2022.

7 Law on Prevention of Money Laundering and Financing of Terrorism, Official Gazette of the RS, No. 113/2017
8 The Law on Amendments to the Law on Agency in Real Property Sales and Lease — Amendment to
the Law on Agency in Real Property Sales and Lease (ZOP) of 2018, Official Gazette of the RS, no. 41/2018.
° Law on Amendments to the Law on Prevention of Money Laundering and Financing of Terrorism of
2019, Official Gazette of the RS, no.91/2019.

© The Law on Amendments to the Law on Agency in Real Property Sales and Lease of 2019, Official
Gazette of the RS, no. 91/2019.
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2. The gradual introduction of the activity of agency into the legal system
of the Republic of Serbia was made possible by the legislative and legal technique,
which was used in the legislation in the second decade of the XXI century. Namely,
the 2013 Law on Agency in Real Property Sales and Lease from entered into effect
on the 8 November 2013 but, in the transitional and final provisions, it prescribed
two deadlines for postponing the implementation of particular articles." The first
deadline referred to the Article 11 of the Law on Agency in Real Property Sales and
Lease and provided that the Article was to be applied starting from the twelfth
month of the date of entry into force of the Law. That meant that the implementa-
tion of the Article 11 of the ZOP was postponed for the period after November 9,
2014. The subject-matter of the Article 11 of the Law on Agency in Real Property
Sales and Lease was the organization and passing of a professional examination by
an individual who was interested in working with an entity for real property sales
and lease. The second deadline referred to the Articles 4-10 and the Article 13 of the
ZOP and provided that the relevant group of articles should apply starting from the
eighteenth month as of the date of entry into force of the Law. That meant that the
implementation of the Articles 4-10 and the Article 13 of the ZOP was postponed
for the period after 9 May 2015. The group of Articles 4-10 of the ZOP regulated four
requirements for registration in the Register of Agents and the Article 13 of the ZOP
regulated only one requirement for registration in the Register of Agents. In other
words, if the deadlines for the application of provisions under the 2018 Amendment
to the ZOP and from the 2019 Amendment to the ZOP are added to the stated de-
adlines for the postponed implementation under the standard wording of the ZOP,
it follows that the valid text of the provisions of the ZOP has begun to apply from
January 1, 2020. Therefore, the introduction of the new activity of real property
sales and lease agency into the legal system of the Republic of Serbia was realized
gradually, by amending the Law on Agency in Real Property Sales and Lease in the
time interval 2013-2020."

3. The gradual introduction of agency activities aimed at introducing the
requirements for registration into the Register of Agents (Register). By entering into
the Register, the applicant acquired the status of an agent.’* The Law on Agency in
Real Property Sales and Lease prescribed that the Register in written and electronic
form is maintained by the Ministry of Trade.'*In the introductory articles of the Law on
Agency in Real Property Sales and Lease, the previous legal issue of the registration

" ZOP, Art. 36

2 For greater details on the legal institute of lease, please check the Assistant Professor Miodrag Orli¢,
PhD:“Lease’, in the Commentary to the Law on Contracts and Torts (editor in chief, Prof S. Perovi¢, PhD), 1995,
1034

3 ZOP, Art. 4 in connection with Art. 5

4 ZOP, Art. 3 item 3.
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of agents was resolved - it was defined who could acquire the status of an agent
by registering into the Register. Out of numerous entities, the editor of the Law on
Agency in Real Property Sales and Lease singled out a business company and an
entrepreneur as applicants who could acquire the status of an agent. In this way,
the Law on Agency in Real Property Sales and Lease established the main legal rule
regarding the registration of agents. The legal rule read: The agent shall be a business
company, that is, an entrepreneur with headquarters in the Republic of Serbia and
registered in the Register."

4, Several prohibitions were derived from the main legal rule of the Law on
Agency in Real Property Sales and Lease, relating to the unauthorized performance
of agency in the sale and lease of real property. First, the ZOP prohibited an entity
or individual that have not been not registered in the Register to carry out the
agency business.'® Moreover, the Law prohibited an individual who has not passed
a professional exam to perform agency work with an agent."” Finally, the ZOP prohi-
bited an individual who has passed a professional exam to simultaneously perform
agency activities for two or more agents, i. e. services related to the work that is the
subject-matter of agency, as well as to carry out other activities aimed at connecting
persons for the purpose of sales and lease of real property, except with the written
consent of all intermediaries participating in the business and provided the ordering
parties and the persons who will eventually conclude the business with them have
been informed of it.”® At the end of the Chapter on the introduction of agency in
the legal system of the Republic of Serbia, it should be noted that the pending legal
issue as regards the possible actors who could engage in agency business was thus
resolved and the main legal rule of the ZOP was established — the agent shall be
either a company or an entrepreneur, headquatered in the Republic of Serbia and
registered into the Register.

5.The main legal rule under the Law on Agency in Real Property Sales and
Lease was accepted in the court practice, as well. For example, in one of its senten-
ces adopted after the entry into force of the Law, the Supreme Court of Cassation
expressed their view that the necessary requirement for the legitimate performance
of real property sales and lease agency activity and the entitlement to an agency
fee was that an individual or an entity practicing that activity were registered in the
Register.”

5 ZOP, art. 3 point 2

6 ZOP, Art. 12 paragraph 1

7 ZOP, Art. 12 paragraph 2

'8 ZOP, Art. 12 paragraph 3

° The sentence from the judgment of the Supreme Court of Cassation Rev. 1137/2020 of 22. 10. 2020,
determined at the session of the Civil Department of the Supreme Court of Cassation of 07 April 2021.
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lll. Explanation of Legal Terms

1. Law on Agency in Real Property Sales and Lease (ZOP) is a short law
comprising only 37 Articles, so the terms used in the Law were not defined. Among
the terms used in the Law on Agency in Real Property Sales and Lease is the term
real property. The parent law for defining the concept of immovable property is the
Law on Real Property Sales (ZPN).* The ZPN provided that the immovable property
included land (agricultural, construction, forests and forest land), buildings (business,
residential, residential-business, economic, etc.) and other construction facilities
as well as special parts of buildings (apartments, business premises, garages and
garage spaces) where there might be a separate title.?' The concept of immovable
property under the Law on Real Property Appraisers is in agreement with the men-
tioned term.2 Therefore, from the point of view of the ZOP, the meaning of the term
immovable property should not be disputed.

2. The concept of real property is also related to a legal phrase - sales of real
property — mentioned a few times in the ZOP. According to one opinion, the sales
of real property is considered an expression that indicates the transfer (transition)
of subjective civil rights or powers from one subject to another.2 The author of this
paper agrees with the stated opinion, which was presented on a completely different
occasion. Therefore, the solutions of ZOP might be understood if the phrase real
property sales was accepted to mean what has been said.

IV. Registration of Agents for Sales and Lease
of Real Property

1. In the period 2013-2020, the requirements for registration in the Regi-
ster were altered. It was important to fulfil the requirements for registration in the
Register, having in mind the fact that the Ministry of Trade registered an agent for an
unlimited period of time or as long as they performed the agency activities or until
they were removed from the Register. On the day of the adoption of the Decision
on entry into the Register (the day of adoption of the decision is considered the day
of entry into the Register), the agent could start practising agency in the sales and
lease of real property.**

2 Law on Real Property Sales — ZPN, Official Gazette of the RS, nos. 93/2014, 121/2014 and 6/2015

21 ZPN, Article 1 paragraph 2

22 Law on Real Property Appraisers, Official Gazette of the RS, nos. 108/2016 113/2017-as amended, Art.
2item 1

2 Prof. Dragor Hiber, PhD: “Pre-contract secured by down payment in real estate contracts in Serbian
law’, Annals of the Faculty of Law in Belgrade, No. 3/2018 58, footnote 1

24 ZOP, Art. 4 pp. 2
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2. There are five requirements for registration, set under five items.” The ZOP
stipulated as a first requirement that the applicant nominated at least one indivi-
dual who previously had passed the professional exam and was full-time employee
of the applicant. The Minister of Trade prescribed in the general deed by-law the
program of passing the professional exam and the organization of the professional
exam was foreseen as an integral part of that program.?® The program for passing the
professional exam is a respective program. The second requirement for registration
in the Register implied that the applicant had to attach a valid insurance contract
concluded in accordance with the Article 13 of the Law on Agency in Real Property
Sales and Lease. ?According to the Law on Agency in Real Property Sales and Lease,
the third requirement for registration in the Register referred to evidence that the
applicant possessed a suitable business premises in accordance with the Article 14
of the Law on Agency in Real Property Sales and Lease. In the fourth requirement
for registration in the Law on Agency in Real Property Sales and Lease Register, it
was foreseen that the applicant should, in their request, answer the questions about
whether the applicant had ever been sentenced for a misdemeanor based on the
Law on Agency in Real Property Sales and Lease and whether any protective measure
had been imposed on him on the same basis.

3. Fifth requirement comprised several special requirements and specific
obligations and included clearly requested answers to inquiries which the Ministry
of Trade collected for the Registry in written form. The fifth requirement asked the
applicant to indicate the positions of the person who runs the company and who
runs the agency business, with the fact that such person could be the founder, that
is, the owner, the actual owner, associate, member of the management body of the
company and the representative of the company. The applicant was asked to name,
among their employees, an individual or individuals who passed the professional
exam. When it comes to the applicant - the entrepreneur - the fifth requirement
stipulated that an individual be named in the application to whom the applicant
entrusted the management of the business as a person capable of doing the bu-
siness. A special fifth requirement included answering the question with regard to
the named parties whether any of them had been convicted of a criminal offense
in the Republic of Serbia or in a foreign country. Moreover, the fifth requirement
stipulated that the applicant needed to answer the questions whether any of the
named persons seriously violated regulations or repeated violations of regulations
on prevention of money laundering and financing of terrorism. Finally, within the

25 ZOP, Art.5

% Rulebook on the professional exam for brokers in traffic and real estate leasing, with the Program for
passing the professional exam for the performance of brokerage in traffic and real estate leasing, Official
Gazette of the RS, No. 75/2014, 39/2017,70/2018 and 98/2020

27 ZOP, Article 5 para. 1, item 3
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fifth condition, the Law provided for an answer to the question of whether any of
the appointed persons were banned from performing the main activity as well as
whether the responsible person in the legal entity was prohibited from performing
the main activity. Therefore, the ZOP has foreseen justifiably strict conditions for the
registration of agents.

4, The registration of agents included the application of the powers under
the ZOP in connection with the Law on General Administrative Procedure.?® By con-
ducting the registration procedure, the Ministry of Trade was authorized to assess the
regularity and legality of the application submitted by the person who, according to
the ZOP, was eligible of acquiring the status of an agent. Evaluating the submitted
application, the Ministry would encounter a situation where it would consider the
application incomplete, for example, because the Requester could not obtain proof
of the criminal record of the entrepreneur or the responsible person in the legal
entity or the real owner of the company in the Republic of Serbia or abroad. In such
a case, the ZOP stipulated the obligation for that applicant to subsequently submit
a statement under criminal and material responsibility, with which they would be
answering the question of whether they had ever been convicted and whether they
were members of any organized criminal group. ? Therefore, the Law on Agency in
Real Property Sales and Lease prescribed that the procedure for the registration of
agents is completed before the Minister of Trade either by rejecting the application
for registration in the Register or by accepting the application and issuing a Decision
on registration.* If the procedure based on the applicant’s application ended up with
a negative that is the rejecting decision, the dissatisfied applicant could initiate an
administrative dispute.’

5.The registration of agents is based on one of the key powers of the Ministry
of Trade to publish the Register on the website of the Ministry. On this occasion, it
should be recalled that the ZOP expressly stipulated that the Register was publicly
accessible and freely available to all persons without restrictions.3? Such right and
obligation of state administration bodies according to the ZOP arose from the
constitutional right of citizens to be informed.>* The author of this paper reviewed
the published Register in electronic form.3* According to the registration numbers,
the Register included more than 1,000 agents, but it was obvious that numerous

28 Law on General Administrative Procedure - ZUP, Official Gazette of the RS, nos. 16/2016 and 95/2018
- authentic interpretation.

29 ZOP, Art. 5 para. 3

30 ZOP, Art. 4

31 ZOP, Art. 10 pp. 3

32 ZOP, Art. 7

33 Constitution of the Republic of Serbia, Official Gazette of the RS, 98/2006, 115/2021 and 16/2006, art. 51
3 The website of the Ministry of Trade, Tourism and Telecommunications with the Register of Interme-
diaries, www.mtt.gov.rs, accessed on 31.7.2022.
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agents had previously been deleted. The Register in electronic form comprised the
following sections: serial number, type of agent, name and address, branch address,
name and surname of the entrepreneur or company name, telephone and electronic
address, website address, Taxpayer’s no and registration no. In the opinion of the
author of this paper, the Register in electronic form lacked a column, for each agent,
on the existence or non-existence of another requirement for registration into the
Register, that is, on the existence or non-existence of a valid insurance contract in
accordance with the Article 13 of the ZOP. Every client, an ordering party, would be
interested in this free information before concluding an agency agreement with an
agent and during the contractual relationship.®

6. The registration of agents includs two important legal institutes. First,
the ZOP regulated the institution of deleting agents from the Register.3® In five items,
the ZOP prescribed the reasons for deleting agents from the Register. The Decision
on Deletion from the Register is made by the Minister of Trade on the basis of data
obtained from public records and data determined in the supervision procedure
(administrative and inspection).?” The Decision of the Minister of Trade is final and the
agent can initiate an administrative dispute against that decision.® The first reason
for deleting an agent from the Register envisaged a situation in which the agent
ceased to fulfill one of the five requirements prescribed for entry into the Register.*
Since the valid insurance contract concluded in accordance with the Article 13 of the
ZOP was one of the requirements for entry into the Register, the mere absence of
that condition after registration would be the reason for deleting the agent from the
Register. The Ministry of Trade, through the administrative supervision of a particular
agent, and the market inspector, during the inspection of the agent’s business pre-
mises, are entitled to ask the agent at any time to inspect a valid insurance contract
concluded in accordance with the Article 13 of the ZOP. If, during the supervision,
it is determined that, for example, the period for which the specific insurance con-
tract was concluded has expired or if the contracted insurance is inconsistent with
the Article 13 of the ZOP, the market inspector shall state through the record that
the agent does not have a valid insurance contract concluded in accordance with
the Article 13 of the ZOP. The end of such administrative procedure is well known.
The requirement for deletion from the Register is thus fulfilled regardless of the
fact that, at the moment of acquiring the status, the agent had maintained a conc-
luded insurance contract in accordance with the Article 13 of the ZOP. In this case,

3 For more detail, se Prof. Mihailo Velimirovi¢, PhD: “Agreement on Mediation’, Encyclopaedia of property
law and collective labor law, 1978, 560

36 ZOP, Art. 10 para. 1,2 and 3

37 ZOP, Art. 10 para. 2

38 ZOP, Art. 10 para. 3

39 ZOP, Art. 10, para. 1 item 1
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the Minister of Trade is authorized to issue a decision on deleting agents from the
Register. The client, the ordering party can not see from the electronic Register that
the administrative or inspection supervision had been carried out over him, beca-
use there is no section in the electronic Register on the existence or non-existence
of mandatory insurance of an agent. Hence, the ZOP should explicitly and clearly
prescribe the agent’s obligation to renew the insurance contract, given that a clear
and explicit obligation of the agent has not been yet provided for in the ZOP. Second,
the ZOP stipulated the obligation of agents to keep records of agency.*® According
to the imperative norms of the ZOP, such record included data on agency contracts
under the Article 15 of the ZOP, data on subagency contracts under the Article 29
of the ZOP, especially data on the ordering party, the real property whose sale or
lease is the subject of the agency as well as on the outcome of the agency and the
agency fee.*' In the general deed by-law, the records that the agent is obliged to
keep permanently are taken over from the ZOP*> However, the agent’s mandatory
records do not mention a valid insurance contract referred to under the Article 5
para. 1 item 2 of the ZOP, nor a valid insurance contract under the Article 13 of the
ZOP.This practically means that the legally prescribed records do not allow the
market inspector to inspect the state of the agent’s mandatory insurance contract
in the agent’s business premises, which hinders the effectiveness of supervision
(administrative and inspection) over the agent’s business and the obligation to
be covered at all times by mandatory liability insurance contract against damages
inflicted upon third ordering party.

V. Mandatory Insurance of Agents in Real Property Sales
and Lease

1. Prescribing that the condition for carrying out agency is registration in
the Register, and that one of the conditions is to submit a valid liability insurance
contract with the request, in addition to other evidence, concluded in all respects
according to Art. 13. of ZOP (with legally defined minimum insurance sums and an
insurance company headquartered in the Republic of Serbia) indicates the legal
obligation of this insurance.

2. On the basis of such prescription of mandatory insurance under the ZOP,
the National Bank of Serbia (NBS) presented the legal sources of mandatory insuran-
ce in the Republic of Serbia.”* The laws and wording of the relevant articles thereof

4 ZOP, Art. 17, para. 1

41 ZOP, Art. 17, para. 2

42 Rulebook on evidence on agents in real property sales and lease - Rulebook no. 2, Official Gazette of
the RS, no. 75/2014

4 Department for Supervision of Insurance Activities of the National Bank of Serbia: “Mandatory Insurance
in the Republic of Serbia’, June 2021, pp. 7.
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that contained provisions on mandatory insurance under the laws of the Republic
of Serbia as well as the mandatory insurance wordings were tabulary presented on
the NBS website, in the section Other information, under the heading Mandatory
Insurance in the Republic of Serbia.* This presentation of the NBS includes the Law
on Agency in Real Property Sales and Lease and Rulebook no. 1.4

3. However, the original conception of the Ministry of Trade in relation to
the mandatory insurance of agents was set forth in the Official Explication of the
Law on Real Property Sales and Lease.* Precisely the part of the concept that rela-
ted to the issues of mandatory insurance of agents was contained in the subtitle
- Explication of basic legal institutes and individual solutions. In that subtitle, the
following was said for the Article 13 of the ZOP:“the agent shall at all times maintain
a valid liability insurance contract against any damages that he could inflict upon
the ordering party by violating the contractual obligations assumed under the
agency agreement, which represents a complete novelty in the legal regulation in
the area of real property sales and lease”* The concept of the Ministry regarding
mandatory insurance was based on the obligation of agent to be covered by a
valid insurance contract at all times during the conduct of their business. The legal
provisions on mandatory insurance under the ZOP left the original conception of
the Ministry and did not explicitly prescribe that the agent must have an insurance
contract at all times of conduct of his business with the agency for real property
sales and lease.

4. Insurance against liability for damage was set out in two articles of the ZOP.
The Article 5, para. 1, item, 2 of the ZOP stipulates that the valid insurance contract
shall be concluded in accordance with the Article 13 of the ZOP. The wording meant
that the applicant should legitimize himself in the process of registration into the
Register with a copy of a valid insurance contract that has been concluded in accor-
dance with the mentioned Article. Such agreement allowed the applicant to prove
to the Ministry of Commerce that he had met the relevant registration requirement
and allow him to obtain the status of an agent. The second Article that commented
on insurance is the Article 13 of the ZOP. The Art. 13 of the ZOP provided that the
agent was obliged to maintain a valid insurance contract with an insurance com-
pany headquatered in the territory of the Republic of Serbia, on liability insurance
against damage that could be incurred to the principal due to non-fulfillment of

4 https://ww.nbs.rs/sr/finansijse-institucije/osiguranje — assessed on 27.7. 2022.

4 Rulebook on Register of Agents in Real Property Sales and Lease - Rulebook no. 1, Official Gazette of
the RS, nos. 75/2014, 88/2018 and 105/2020

4 Official Explanation of the Draft Law on Real Property Agency and Lease, Subheading — Explanation
of Basic Legal Institutes and Individual Solutions, otvorenavlada.rs/pz-nepokretnostio84-lat-doc-2, art. 13,
pp. 11

4 Leasing, Subheading - Explanation of Basic Legal Institutes and Individual Solutions, opengovernment.
rs/pz-nepokretnosti084-lat-doc-2, Article 13, page 11.
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contractual obligations under the Article 15 of the ZOP, as well as the obligations
under the Article 16 of the ZOP. The Article 13, para. 2 of the ZOP stipulated that
the minimum amount for the damage that the agent could cause to the ordering
party by carrying out his agency activity amounted to a minimum of 15,000 euros
in dinar equivalent any one occurrence, that is a total of at least 45,000 euros in
dinar equivalent for all claims in one year of insurance. It seems that the mentioned
wordings of the Article 13 determine the content of the insurance contract without
which such a contract would not be legally valid. By insight into positive laws from
the immediate environment, which regulate the matter of agency in real property
transactions, it can be concluded that the mandatory insurance of agents is requlated
and ensures that the agent regularly renews his insurance contract.

5. Almost a decade before the adoption of the Law on Agency in Real Pro-
perty Sales and Lease, the mandatory insurance of agents in the Republic of Slovenia
was regulated by law. The Law on Real Property Agency in Slovenia provided for
mandatory insurance as follows: before starting an agency activity in property bro-
kerage, the agent must possess an insurance cover and all time during the execution
of the real property agency, the agent must be insured against liability for damages
that could be caused to the ordering party or any third party due to the violation of
the contract of agency on the territory of the Republic of Slovenia.”* The Slovenian
ZNP stipulated that the agent was obliged to be insured for the entire period of the
agency in real property transactions as well as regularly renew the insurance contract.

6. The Croatian Law on Real Property Agency is characterized by the following
norm: a real property sales agent (hereinafter referred to as an agent) is obliged to
insure and renew liability insurance cover with an insurer in the Republic of Croatia
against any damage that could be inflicted upon an ordering party or any third parties
by performing the agency activity.* The ZOPHr stipulates the duty of the agent to
take out and renew an insurance coverage against liability for damages inflicted to
the ordering or a third party out of the agency activity. ZOPHr was adopted almost
seven years before the ZOP.

7. Mandatory insurance is provided for in the Law on Real Property Agency
of the Republic Srpska.>® According to ZOPRS, the agent is obliged to take out an
insurance coverage against damage that could be caused to the client or third parties
by performing the agency activity, with an insurance company based in the Republic
of Bosnia and Herzegovina.’' The mediator is obliged to have a valid insurance policy

4 Law on Real Estate Brokerage — ZNPosr, Official Gazette of the RS, no. 42/2003, 21/2006 - Decision of the
US, 47/2006, 50/2006 — other laws, 72/2006 - official revised text, 49/2011 and 47/2019, Article 6 paragraph 1
4 Law on Real Estate Brokerage — ZOPHr, Official Gazette of the Republic of Croatia, No. 107/2007, 144/2012,
14/2014 and 32/2019, Art. 5 paragraph 1

0 Law on Real Estate Mediation — ZOPRS, Official Gazette of the Republic of Srpska, No. 99/2020, Article 6
51 ZOPRS, Article 6 paragraph 1
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during the performance of agency activities in real property transactions.>? Given
that the ZOPRS was adopted after the Serbian Law on Agency in Real Property Sales
and Lease, two obligations of agents should be pointed out. According to the first
legal obligation, the agent must hold an insurance coverage and according to the
second legal obligation, the agent must maintain an insurance policy for the entire
time of performing the activity of agency in real property transactions.

8. The Federation of Bosnia and Herzegovina passed the Law on Agency
in Real Property Sales. The Law stipulates that the agent is obliged to obtain and
renew liability insurance with an insurance company in BiH, against a damage that
could be caused to the ordering or a third party by performing the agency activity.
It ensues®® from the ZOPBiH that the agent is obliged to be insured and to renew
the mandatory liability insurance.

9. The previous four laws on the subject of agency in real property transactions
indicate a tendency to regulate the mandatory insurance of agents in accordance
with the insurance law. First of all, from the aforementioned four laws, it ensues that
mandatory norms of all of them stipulate that the agent must be explicitly insured. In
the provisions on mandatory insurance, the Slovenian ZNPosr and ZOPRS emphasize
the obligation of agents to get insurance cover for the entire period of performing
the agency in real property transactions. With this regard, the other two laws foresee
the obligation for the agent to renew the mandatory insurance.

10. So far, we have talked about the entrepreneur and the company as
agents. Those subjects became the topic of theoretical explanation in the law of
mandatory insurance.>* The starting point was the observation that several laws
were passed under which mandatory insurance was introduced and that the laws
deemed the addressees of mandatory insurance as entrepreneurs and legal enti-
ties and/or companies (hereunder). The explanation specified the following: if an
entrepreneur is the addressee of mandatory insurance under the law, it should be
concluded that it is about professional liability insurance and if a legal entity is the
addressee of mandatory insurance under the law, it should be concluded that it is
insurance against professional liability. Such theoretical explanation was presented
before the adoption of the ZOP, but it could be applied to the addressees of manda-
tory insurance in the ZOP, that is, to entrepreneurs and companies as legal entities.

11. Under its imperative norms, the ZOP prescribed that an agent was obli-
ged to keep records of his business and/or regulated the exact specification of their
contents. The Special Terms and Conditions for Liability Insurance of Real Property

52 ZOPRS, art. 6 para. 4

3 Law on Real Property Transactions — ZOPBiH, Official Gazette of the Federation of BiH, no. 75/2021, Art.
5 para. 1

% Prof. dr Slobodan Jovanovic: “Institutional regulation of insurance of service providers in the European
Union and the Republic of Serbia’, Proceedings of the Association for Insurance Law of Serbia, 2012, 257
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Sales and Lease Agents of Dunav Insurance Company ado (Special Terms and
Conditions) were creatively derived from these legal norms. The Special Terms and
Conditions provided for the mandatory control of the Records on agency activity
of the insured - the agent.>>According to the Art.11 para 1 of the Special Terms and
Conditions, the insured shall submit to the Insurer, when concluding the insurance
contract, the Agency Records for all valid agency contracts. According to the Article
11 para 2 of the Special Terms and Conditions, during the period of insurance, the
Insured shall submit to the Insurer monthly updated Agency Records, which he
keeps in accordance with the Law on Agency in Real Property Sales and Lease. This
can better be understood if it is taken into account that before the adoption of the
ZOP, the agency agreement was consensual, that is, its existence could have been
be proved by a conclusive action.>® With the entry into force of the ZOP, that contract
became formal and the time of consensus of agency contracts in the Republic of
Serbia was behind us. Therefore, under the Special Terms and Conditions, Dunav
Insurance Company required the agent, the Insured, to allow an insight into the
previous and current agency transactions in real property sales and lease. Such an
approach to insurance of agents should certainly be praised.

Conclusions

1) By adopting the Law on Agency in Real Property Sales and Lease, order
was introduced in the area of agency in the real property sales and lease, in accor-
dance with the European standards, which contributes to the development of the
real property market in the Republic of Serbia. For the first time in the Republic of
Serbia, the law constituted an agent as an activity and thus the quality of agency
services was upgraded, both for buyers and sellers of real property, regardless of
whether it was an individual or an entity. By publishing the Register of Agents on the
website of the Ministry of Trade, support was provided to legal business, suppression
of the gray economy and strengthening of competition in the area of agency in real
property sales and lease.

2) By prescribing mandatory insurance against liability for damage that could
be inflicted upon an ordering party in the performance of the agency contract, the
legislator in the Republic of Serbia has significantly improved legal certainty in the
sale and lease of real property.

3) It is proposed to amend the Article 13, para 1 of the Law on Agency in
Real Property Sales and Lease. One of the ways to amend the Article 13 para 1 of the

5 Requirements for professional liability insurance of agents in real property sales and lease - Special
conditions, Official Gazette of Dunav insurance company ado, Official Gazette 19/15 of 7. 4.2015, Art. 11
56 Prof. Ivica Jankovec, PhD: Commercial Law, 1981, 377
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ZOP could read that the mediator must hold a mandatory insurance policy against
liability for damage inflicted upon the ordering or a third party, arising out of the
performance of the agency contract, for the entire period of agency in real property
sales or lease and that he must renew such coverage regularly. As before, in the Ar-
ticle 13 para 2 of the ZOP, the minimum sums insured any one occurrence and the
minimum sum insured per all claims in one year of insurance would be expressed.
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