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Prof. dr Slobodan O. Jovanovi¢’

PRAVNI POLOZAJ JAVNOG BELEZNIKA | SPECIFICNOSTI
OSIGURANJA OD NJEGOVE PROFESIONALNE
ODGOVORNOSTI

PREGLEDNI RAD

Apstrakt

Pravni polozaj javnog beleznika i vrste usluga koje pruza presudno uti¢u
na kompleksnost njegove odgovornosti, koja proizlazi iz obavljanja zakonom
propisanih poslova. Radnje na zastiti i ostvarivanju javnog i privatnog interesa za
naknadu predstavljaju rizik iz kojeg moze nastati profesionalna odgovornost javnog
beleznika, koja se poistovecuje s osiguranjem od gresaka i propusta. To dovodi do
visestrukih vrsta odgovornosti: gradanske, disciplinske, prekrsajne i krivicne. U ovom
radu autor istrazuje interes drzave, stranaka i javnih beleznika u vezi s obavljanjem
javnobeleznicke sluzbe u meri koja je relevantna za ovaj rad, pravni osnov i nacin
sprovodenja osiguranja od profesionalne odgovornosti javnih beleznika, odredivanje
limita pokrica i neke specifi¢ne iskljucene rizike i specifi¢nosti nastanka osiguranog
slucaja u osiguranju od profesionalne odgovornosti uvidom u uporednopravna re-
$enja javnobeleznickog prava, te naposletku stavove domace i strane pravne teorije.

Kljucne reci: javni beleznik, profesionalna odgovornost, osiguranje, interes, Stete

l. Uvod

Davanje razlicitih izjava volje, izvrSavanje prometa nekretnina i obavljanje
poslova po resenju suda danas su nezamislivi bez u¢es¢a javnog beleznistva.

! Fakultet za poslovnu ekonomiju i preduzetnistvo u Beogradu, predsednik UdruzZenja za pravo osigu-
ranja Srbije, Beograd.

I-mejl: nsjovanovic@sbb.rs.

Rad je primljen: 19. avgusta 2020.

Rad je prihvacen: 26. avgusta 2020.
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S. Jovanovié: Pravni polozaj javnog beleznika i specifiénosti osiguranja od
njegove profesionalne odgovornosti

Obavljanjem javnih ovlaséenja, javno beleznistvo doprinosi pravnoj sigurnosti
i izvesnosti u pravnom prometu nekretnina i ostvarivanju drugih prava samom
¢injenicom izdavanja isprava koje imaju svojstvo izvrinosti ili verodostojnosti u
skladu sa zakonom (lvancevi¢, 2012, 67). Nepristrasnim standardom postupanja,
javno beleznistvo pruza svoje usluge neutralno i bez favorizovanja interesa bilo koje
stranke. Zato se ova profesija smatra sluzbom od javnog poverenja.

Tradicionalna podela pravnih sistema na anglosaksonske i evropsko-
kontinentalne odraZava se i na pravni polozaj i Sirinu ovlasc¢enja javnih beleZnika.
Njihova ovlaséenja u nekim drzavama anglosaksonske i kontinentalne pravne tradicije
su veca, dok su u drugima manja. U drzavama gde su ovlaséenja veca, javni beleznici
su istovremeno i ¢lanovi advokatskih komora i mogu obavljati javnobeleznicke i
advokatske poslove (na primer u Nemackoj?), dok u Francuskoj i Gr¢koj, na primer,
ne mogu istovremeno obavljati funkciju advokata i javnog beleznika (Todorovi¢,
Simeonides, 2013, 18), a isto reSenje primenjeno je i u srpskom javnobelezni¢ckom pravu
(Zakon o javnom beleznistvu, 2015, ¢l. 5, st. 1). U pravnim sistemima nekih saveznih
drzava SAD, u kojima se promet nekretnina odvija mimo javnobeleznicke sluzbe, zastita
prava svih stranaka ugrozena je zbog moguénosti da neke od njih budu uskra¢ene
za neutralan i strucan savet javnog beleznika o mogucim rizicima pravnog posla koji
zakljucuju, kao $to je to u civilnim sistemima javnobelezni¢kog prava (Murray, 2011,
283). U pravnim sistemima gde je javno beleznistvo izlozeno konkurenciji advokatske
profesije, a eventualno i drugih profesija, javni beleznik je prinuden da se nadmece
na trziStu pravnih usluga i istovremeno mora primenjivati znatno stroza pravila za
svoju delatnost (Andressen, 2009, 166). S druge strane, iako je u nasoj zemlji sluzba
javnog beleznistva odvojena od advokatske profesije, i ovde vaze striktna pravila o
radu i odgovornosti javnih beleznika. Zbog toga je bilo kakvo uopsteno izlaganje o
obavezama i odgovornostima javnih beleznika prakti¢no nemoguce.

Pravni polozaj javnog beleznika i vrste usluga koje pruza odlucujuce uti¢u na
kompleksnost njegove odgovornosti koja proizlazi iz obavljanja zakonom propisanih
poslova. Javni beleznik je samostalan i nezavisan u svom radu u skladu sa zakonom
i podzakonskim propisima, kao i propisima i aktima Javnobelezni¢ke komore. On je
duzan da postupa u skladu s propisima i nacelom savesnosti i postenja, $to znaci da
je duzan da odbije obavljanje sluzbene radnje u zakonom propisanim slu¢ajevima.
S obzirom na to da javni beleznik obavlja javna ovlas¢enja na osnovu zakona za svoj
racun i u svom interesu, a da s druge strane finansijski zavisi od kontinuiranog pruzanja
usluga $to vecem broju klijenata, javno beleznistvo ima karakteristike slobodne

2 Prema nemackom Saveznom zakonu o javnom beleznistvu, za advokate koji imaju dozvolu da istupaju
i kao javni beleznici vazi pretpostavka da, u vezi sa savetodavnim uslugama i zastupanjem, istupaju u
svojstvu javnog beleznika ako obavljaju pripremne i sluZzbene radnje koje su tim zakonom propisane
kao sluzbene funkcije javnih beleznika, dok se za sve druge radnje pretpostavlja da ih vrse u svojstvu
advokata (Bundesnotarordnung 1937, ¢l. 24, st. 2).
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S. Jovanovic: Pravni polozaj javnog beleZnika i specifi¢nosti osiguranja od
njegove profesionalne odgovornosti

profesije, ali i javne sluzbe (Verstappen, 2013, 26-27; lvancevi¢, 2012, 67). Zato se u
jednom delu pravne teorije govori da je pravni polozaj javnog beleznika hibridan,
jer se on javlja u svojstvu javnog sluzbenika i preduzetnika (Verstappen, 2013, 27).
U madarskoj pravnoj teoriji nadleznost javnog beleZnika, sli¢cno prethodnom stavu,
svrstava se izmedu advokatske i sudske (Molnar, 2019, 26), u Grckoj je izvesno vreme
javni beleznik imao status sudskog sluzbenika, a danas ima status nepla¢enog javnog
sluZzbenika (Diamantopoulos, 2009, 198; Todorovi¢, Simeonides, 2013, 18). Priroda
sluZzbene duznosti javnog beleznika u americkoj teoriji opisuje se kao instrumentalna
ili administrativna (Haberkorn, Wulf, 1998, 736), dok se u nekim sudskim stavovima u
SAD javni beleznici opisuju kao,kvazijavni sluzbenici” (Perkins, Spyke, 1998, 41). Radnje
na zastiti i ostvarivanju javnog i privatnog interesa za naknadu predstavljaju rizik iz
kojeg moze nastati profesionalna odgovornost javnog beleznika, koja se poistovecuje
s osiguranjem od gresaka i propusta. To dovodi do visestrukih vrsta odgovornosti
javnog beleznika: gradanske, disciplinske, prekriajne i krivicne odgovornosti.

U ovom radu autor istrazuje interes drzave, stranaka i javnih beleZnika u vezi
s obavljanjem javnobeleznicke sluzbe, pravni osnov i nacin sprovodenja osiguranja
od profesionalne odgovornosti javnih beleznika, odredivanje limita pokrica i neke
specifi¢ne iskljucene rizike i specifi¢nosti nastanka osiguranog slucaja u osiguranju
od profesionalne odgovornosti.

Il. Interesi drzave, stranaka i javnih beleznika

Radom sluzbe javnog beleznistva ostvaruju se interesi drzave, stranaka i javnih
beleznika. Drzava je uspostavljanjem te sluzbe omogucila da se razlicita prava gradana
ostvaruju brzo i na nacin koji obezbeduje punu pravnu sigurnost. Poslovi kojima se
bavi javni beleznik predstavljaju samo javne poslove u ¢ijem obavljanju drustvo ima
javni interes jer doprinose pravnoj sigurnosti i spre¢avanju nastanka sudskih sporova
(Andressen, 2009, 165; Murray, 2011, 279). Tako se opsti interes drzave, posredstvom
javnog beleznistva, ispoljava u adekvatnom funkcionisanju nacionalnog pravnog
sistema. Pomenuti interes posledica je obaveze da se svim subjektima - privrednim,
drustvenim, kulturnim, gradanskim ili politickim - obezbedi adekvatna zastita ljudskih
prava i osnovnih sloboda olak3anim pristupom pravnim uslugama koje pruza nezavisna
pravnicka profesija.® Zato drzava ima interes da zastiti svoje gradane od raznih pravnih
nesigurnosti i zZloupotreba ex ante, zahtevanjem ili podsticanjem intervencije neutralnog
pravnika u trenutku zaklju¢enja pravnog posla (Murray, 2011, 279).

U zavisnosti od vrste isprave koju sastavlja ili postupka koji sprovodi javni
beleznik, stranka je zainteresovana da njen pravni interes bude zakonito i potpuno
ostvaren, u skladu s njenom voljom. Polaze¢i od toga da stranka ne mora biti upoznata

3 European Parliament resolution on the legal professions and the general interest in the functioning of
legal systems, Official Journal of the European Union, C 292 E, 1.12.2006., pp. 105-109.
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sa svim detaljima sastavljanja i izdavanja javnobeleZnicke isprave u skladu sa zakonom,
javni beleznik je taj koji mora pouciti stranke o sadrzini i pravnim posledicama pravnog
posla i upozoriti ih na njihove nejasne, nerazumljive ili dvosmislene izjave. Vrednost
interesa stranaka javnog beleznika krece se od simboli¢nih do velikih suma, kao sto se to
desava u prometu nekretnina, za ¢iju se kupovinu uzima bankarski kredit i neminovno
uspostavlja zalozno pravo - hipoteka na predmetnoj nekretnini u korist banke.

Interes javnog beleznika ispoljava se kao posledica ¢injenice da se radi o
preduzetniku zainteresovanom da njegova kancelarija u svemu funkcionise u skladu
sa zakonom, radi sticanja dobiti. U tom smislu, javni beleznik je svakako zainteresovan
da pruzanjem nepristrasnog i stru¢nog saveta strankama pomogne da postignu
sporazum i tako ostvare svoje interese. Javnobeleznicko savetovanje ima poseban
kvalitet, bududi da je zadatak ove funkcije pomirenje dva suprotstavljena interesa
(Ivancevi¢, 2012, 67). Kada su interesi stranaka zadovoljeni na dopusten i zakonit
nacin, javni beleznik ostvaruje i svoj preduzetnicki cilj i javni interes. Izvesno je da
njemu nije u interesu da na njegov rad bude prituzbi ili da se povodom njegovih
isprava ili rada pokrece parnic¢ni postupak radi nadoknade stete. To tim pre Sto
javni beleznici za greske i propuste odgovaraju celokupnom svojom imovinom, a
to svakako nalaze povecanu stru¢nu paznju u svakodnevnom radu. Interes javnog
beleznika u pravnim sistemima u kojima ova vrsta osiguranja od profesionalne
odgovornosti nije zakonom obavezna svakako se ogleda u preusmeravanju finansijske
obaveze naknade Stete ostecenoj stranci na osiguravaca, odnosno oslobodenje od
posledica gradansko-pravne odgovornosti ukoliko ona nastupi usled osiguranog
Stetnog dogadaja.

lll. Pravni osnov i nacin sprovodenja osiguranja od
profesionalne odgovornosti javnih beleznika

Na osnovu Zakona o javnom beleznistvu (¢l. 58), javni beleznik je duzan da
naknadi Stetu koju je prouzrokovao u obavljanju delatnosti. Osim za svoj rad, javni
beleznik odgovara i za svaku stetu koju su prouzrokovali javnobeleznicki pripravnik,
javnobeleznicki saradnik i javnobeleznicki pomocnik, kao i administrativno osoblje
koje radi u njegovoj kancelariji, nezavisno od toga da li oni, prema opstim pravilima,
odgovaraju i samostalno.

Na odgovornost za stetu shodno se primenjuju opsta pravila o gradanskoj
odgovornosti i osiguranju javnih beleznika. U tom smislu, autor je u jednom od svojih
radova sa prof. dr Jovanom Slavni¢em istakao da razlike izmedu ugovorne i vanugovorne
odgovornosti, te subjektivne i objektivne krivice nestaju jer se krivica utvrduje u skladu
sa uzro¢no-posledi¢nim principom, bez obzira na to da li se usluga pruza na osnovu
ugovora ili bez njega (Slavni¢, Jovanovi¢, 2008, 596). Zato je teret dokazivanja krivice
javnog beleznika na oSte¢enom, koji je u obavezi da dokaze postojanje uslova za
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odgovornost nosioca slobodne profesije — postojanje radnje iz koje je proistekla steta,
nastanak Stete, uzro¢nu vezu i krivicu Stetnika (Ilvancevic, 2012, 68-69).

U Nemackoj su Saveznim zakonom o javnom beleZnistvu propisana odredena
pravila u slu¢aju namere i grube nepaznje javnog beleznika i lica koje se obucava za
javnobelezni¢ku sluzbu. Tako je javni beleznik duzan da nadoknadi stetu koju trecem
licu prouzrokuje namerno ili grubom nepaznjom, a kada propusti da nadzire lice koje
radi za njega, odgovara solidarno za nadoknadu Stete, s pravom regresa prema svom
zaposlenom. U svemu ostalom primenjuju se pravila nemackog Gradanskog zakonika.

Kada se radi o zakonskom regulisanju obaveze osiguranja od profesionalne
odgovornosti javnih beleznika na nivou Evropske unije, Direktiva 2006/123/EU
o uslugama na unutrasnjem trzistu u ¢lanu 23 propisuje da drzave ¢lanice mogu
propisati obavezno osiguranje od profesionalne odgovornosti za pruzaoce usluga
koje predstavljaju poseban rizik po zdravlje i bezbednost korisnika usluge ili tre¢e
lice, i to srazmerno prirodi i obimu rizika, ali u ¢l. 2, st. 2, tacka (1) izricito iskljucuje
svoju primenu na javne beleznike. Imajudi prethodno navedeno u vidu, drzave
¢lanice nisu u obavezi da uvedu obavezno osiguranje javnih beleznika od njihove
profesionalne odgovornosti. Tako Greka, Spanija i Velika Britanija nisu zakonom
propisale obavezno osiguranje javnih beleznika od profesionalne odgovornosti, dok
ta zakonska obaveza postoji u brojnim drzavama ¢lanicama Evropske unije kao Sto
su Austrija, Belgija, Francuska, Italija, Nemacka, Madarska itd, a takode i u dvadeset
sedam saveznih drzava SAD.*

Obaveza osiguranja javnih beleznika od profesionalne odgovornosti u Srbiji
propisana je iskljucivo za finansijske Stete prouzrokovane radnjom javnog beleznika
i lica koja rade za njega. Radnje javnog beleznika i lica koja rade za njega odnose
se na: 1) sastavljanje, overavanje i izdavanje javnih isprava o pravnim poslovima,
izjavama i ¢injenicama na kojima se zasnivaju prava i overavanje privatnih isprava;
2) preuzimanje na ¢uvanje isprava, novca, hartija od vrednosti i drugih predmeta; 3)
obavljanje poslova po odluci suda, koji mu se mogu poveriti po zakonu; 4) obavljanje
poslova u svojstvu izvrSioca zavestanja, staratelja nad zaostavstinom, staratelja
poslovno nesposobnog lica ili nekog drugog slicnog posla zasnovanog na odluci
nadleznog organa; i 5) preduzimanje drugih radnji u skladu sa zakonom.

Pored osiguranja od profesionalne odgovornosti, javni beleznici zakonom su
obavezanii na osiguranje od Steta nastalih usled ostecenja, unistenja ili nestanka stvari
stranaka koje su ih predale u javnobeleznicki depozit. U tom pogledu, u uporednom
pravu zapazili smo da austrijsko javnobelezni¢ko pravo obavezuje javnog beleznika
da osigura stvari u depozitu, kao i da vodi ra¢una o povecanju sume osiguranja
ako dode do povecanja vrednosti depozita. Ipak, radi se o uslovnoj obavezi, jer

* Notary Bond Prices by State. Available at: https://www.suretybondsdirect.com/notary-bond-express/
notary-bond-prices, 12. 8. 2020.
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javni beleznik nece imati tu obavezu ako stranka da pismenu izjavu da ne zeli da se
predmet depozita osigura. U Srbiji i Crnoj Gori ta obaveza na zakljucenje osiguranja
predmeta depozita je bezuslovna. Ipak, za razliku od crnogorskog zakona, Zakon o
javnom beleZnistvu Republike Srbije u tom smislu je potpuno odreden i u pogledu
obaveze osiguranja i u pogledu vrste rizika od kojih je javni beleznik duzan da
osigura predmete koji se nalaze u depozitu. Tako je javni beleznik duzan da osigura
predmete depozita za slucaj ostecenja, unistenja ili nestanka usled krade, provale,
pozara, poplave ili posledica kakve elementarne nepogode, pod uobicajenim opstim
uslovima osiguranja (Zakon o javnom beleznistvu, 2015, ¢l. 170, st. 1i 2).

Osiguranje javnih beleznika od profesionalne odgovornosti ima dvojako
dejstvo. S jedne strane, osiguranje pruza zastitu licima koja mogu biti oStec¢ena
koris¢enjem usluga odredenog javnog beleznika, dok s druge, osiguranje stiti javnog
beleznika od finansijskog tereta naknade Stete koju moze da prouzrokuje stranci za
koju je obavio sluzbenu radnju (Slavni¢, Jovanovi¢, 2008, 589).

Osiguranje od profesionalne odgovornosti predstavlja samo jedan od
oblika osiguranja od gradansko-pravne odgovornosti, u koju spadaju osiguranje
od odgovornosti za proizvode, osiguranje od odgovornosti iz obavljanja odredene
funkcije i osiguranje od odgovornosti iz svojine, odnosno posedovanja stvari.
Medutim, osiguranjima profesionalne odgovornosti obuhvataju se i osiguranja od
odgovornosti ¢iji izvor opasnosti nije usluga i koris¢enje usluge pruzaoca usluge, vec
i odgovornost pruzaoca usluge koja kao izvor opasnosti predstavlja posedovanje ili
upotrebu stvari koju pruzalac usluge koristi u obavljanju svoje usluzne delatnosti ili
stvar koja je delo, odnosno proizvod usluge pruzaoca (Slavni¢, Jovanovi¢, 2008, 591).

Osiguranje javnih beleznika od profesionalne odgovornosti u Srbiji se
sprovodi kao individualno ili kolektivno, preko Javnobelezni¢ke komore. Mana
individualnog osiguranja od profesionalne odgovornosti u tome je sto javni beleznik
mora sam voditi racuna o skadenci, uskladivanju sume osiguranja ako Javnobeleznicka
komora promeni iznos minimalnog osiguravajuéeg pokri¢a, samostalno pregovarati
i zakljucivati polisu osiguranja, te dostavljati dokaz o zaklju¢enom osiguraniju,
njegovom produzenju, podatke o osiguravacu itd.

Solidarnost kao princip uzajamnog pokrivanja Steta jedne profesije izrazen
je usistemu osiguranja od profesionalne odgovornosti javnih beleznika u Francuskoj
tako $to je, pored individualne polise osiguranja za Stete usled gresaka, propustaili
nepaznje, javnobeleznicka profesija uspostavila kolektivno osiguranje i za finansijske
posledice gresaka i grube nepaznje koje nisu pokrivene polisom privatnog osiguranja.
Shemu kolektivnog osiguranja od profesionalne odgovornosti francuskih javnih
beleznika karakterisu dve vrste fondova: regionalni garantni fondovi kojima upravlja
regionalni Savet javnih beleznika, koji se finansiraju doprinosima javnih beleznika iz
konkretnog regiona, i Centralni garantni fond, koji se finansira doprinosima javnih
beleznika iz cele Francuske i kojim upravlja Vrhovni savet javnih beleznika (doprinosi
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se uplacuju pre polaganja zakletve i vracaju se posle prestanka imenovanja — prim.
aut.) U slucaju postavljanja odstetnog zahteva protiv nekog javnog beleznika, Stetu
nadoknaduje osiguravajuce drustvo koje je izdalo polisu osiguranja od profesionalne
odgovornosti, a zatim regionalni i Centralni garantni fond, ako je potrebno. U slucaju
da su nadoknade iz pomenutih izvora nedovoljne, razliku do iznosa pune Stete
nadoknaduju svi javni beleznici Francuske srazmerno visini doprinosa koji su uplatili
(Décret N°55-604, 1955, €I. 11 i 14). Ovde treba imati u vidu da je odgovornost javnog
beleznika za nadoknadu Stete, mimo osiguranja i pokrica iz garantnih fondova,
ograni¢ena minimalno na jednu desetinu Stete, a maksimalno je u visini utvrdenoj
dekretom ministra finansija i ministra pravosuda. Visestepeni sistem osiguranja viska
Steta uspostavljen je u Italiji i u Nemackoj (pogledati tre¢i pasus u narednoj glavi).

IV. Suma osiguranja i neki specifi¢ni iskljuceni rizici

Limit pokrica profesionalne odgovornosti javnih beleznika utvrduje se
zakonom ili odlukom organa izvr3ne vlasti (ministra) ili javnobelezni¢ke komore, uz
saglasnost izvrSnog organa vlasti. Sume osiguranja od profesionalne odgovornosti
utvrdene su kao najnizi iznosi po kojima se osigurava javnobeleznicka odgovornost
iz bavljenja ovom profesijom.

Iznosi se kre¢u od 50.000 evra po jednom osiguranom dogadaju u Litvaniji,
100.000 evra u Portugaliji i Crnoj Gori, do 400.000 evra u Austriji i 500.000 evra u
Nemackoj. Da li su pomenuti iznosi dovoljni, zavisi od okolnosti konkretnog osiguranog
slu¢aja. Opste je poznato da su vrednosti nekretnina vece u ve¢im gradovima i
ekskluzivnim delovima gradova i naselja od onih u manjim mestima. Osim toga,
vrednost poklona takode moze biti takva da se u potpunosti uklapa u sumu osiguranja,
ali moze i da je premasuje. U svakom slucaju, u onim pravnim sistemima gde je
osiguranje javnih beleznika od profesionalne odgovornosti zakonom propisano kao
obavezno, izbegnuta je opasnost da javni beleZnici samostalno ugovaraju izuzetno
niske sume osiguranja koje u najve¢em broju slu¢ajeva ne bi bile dovoljne prilikom
postavljanja vise odstetnih zahteva. Iz navedenog razloga, jedino smo u nemackom
javnobelezni¢ckom pravu utvrdili pravo osiguravaca da ogranici svoju obavezu na
dvostruki minimalni iznos propisanog pokri¢a, tj. maksimalno 1.000.000 evra.

Osiguranje od profesionalne odgovornosti, ukljucujuci i osiguranje od
profesionalne odgovornosti javnih beleznika, po pravilu iskljucuje iz pokri¢a odredene
rizike i vrste obaveza odnosno Steta. Tako po pravilu nisu pokriveni slu¢ajevi krsenja
fiskalnih obaveza. U italijanskom pravu, ako javni beleznik ne plati porez naplacen
za overu isprave ili potpisa, a takva Steta nije pokrivena polisom osiguranja, poreska
uprava ima pravo da zahteva njihovu naplatu od Garantnog fonda Nacionalnog
saveta javnih beleznika pod odredenim uslovima (Legge, 1913, ¢l. 22, st. 3-bis).
Prema nemackom Saveznom zakonu o notarima, osiguravaci mogu iskljuciti svoju
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obavezu u slucaju Steta nastalih namernim radnjama javnih beleznika, lica koja rade
za njih i njihovih zaposlenih. Medutim, osiguravac po ¢l. 193, st. 2 i u tom slucaju
duzan je da isplati iznos minimalno propisanog pokrica, ali ima pravo regresa od
JavnobeleZnicke komore, koja je duzna da zakljuci polisu osiguranja na dodatnih
250.000 evra za Stete prouzrokovane namernom radnjom, te na dodatnih 500.000
evra za sva ostala krienja sluzbene duznosti javnog beleznika, pri ¢emu je maksimalna
obaveza osiguravaca, po polisi osiguranja Javnobelezni¢ke komore, ogranicena na
Cetiri prethodno navedena iznosa godiSnje (Bundesnotarordnung, 1937, ¢l. 67, st. 3,
tac. 3).° Osiguravag, po kolektivnoj polisi osiguranja Javnobeleznicke komore, moze
iskljuciti svoju obavezu i za odstetne zahteve: (1) nastale zbog davanja saveta o
pravu drzave van teritorije Evrope, osim ako je krienje sluzbene duznosti nastalo
ignorisanjem moguc¢nosti primene tog prava i (2) nastale zbog pronevere nekog od
zaposlenih u javnobeleZni¢koj kancelariji, osim ako je javni beleznik kriv za nepazljivo
krienje sluzbene duznosti da nadgleda svoje administrativno osoblje. Za razliku od
nemackog prava, u austrijskom pravu osiguravacu nije dopusteno da iskljucuje svoju
obavezu. Kada se radi o shemi osiguranja od profesionalne odgovornosti javnih
beleznika u Francuskoj i Italiji, treba imati u vidu da je osiguranje izvedeno tako da
je lista iskljucenih rizika i Steta mnogo duza kod individualne polise osiguranja nego
kod kolektivne polise osiguranja od profesionalne odgovornosti, koje zakljucuju
strukovne organizacije javnih beleZznika. Bududi da se radi o odgovornosti iz
obavljanja javnobeleznicke funkcije, osiguranjem nisu pokrivene Stete koje osiguranik
prouzrokuje tokom perioda suspenzije ili priviemene zabrane rada. Medutim, posto
osiguranje od profesionalne odgovornosti funkcionise u korist trecih lica, obaveza
osiguravaca je isklju¢ena i za Stete prouzrokovane supruzniku, precima i potomcima
javnog beleznika, kao i rodacima koji s njim zive u zajedni¢ckom domacinstvu. U
ovom drugom slucaju radi se o pravilima o izbegavanju sukoba interesa javnog
beleznika za koje je u javnobeleznickom pravu predvideno izuzeée javnog beleznika,
odnosno zabrana postupanja u predmetima u kojima se pojavljuju pomenuta lica.* U
slu¢aju postavljanja odstetnog zahteva, pokrice se prvo pruza po individualnoj polisi
osiguranja javnog beleznika od profesionalne odgovornosti, ako je zakljucena, pa
tek onda po polisi kolektivhog osiguranja od profesionalne odgovornosti na nivou
javnobeleznicke strukovne organizacije.

5 Prema polisi osiguranja od profesionalne gradanske odgovornosti javnih beleznika italijanskog Nacio-
nalnog javnobeleznitkog saveta (Polizza per la copertura della responsabilita’ civile professionale dei notai),
sa periodom osiguranja od 24.00 sata 1. 5. 2018. do 24.00 sata 1. 5. 2021. godine, ¢l. 1, st. 4, osiguranjem
je takode pokrivena i odgovornost za Stetu prouzrokovanu namerno ili grubom nepaznjom lica za koje
osiguranik odgovara, ali je odgovornost javnog beleznika pokrivena samo za stetu koju on prouzrokuje
svojom grubom nepaznjom.

¢ Cl. 54 srpskog Zakona o javnom belezni$tvu propisuje mnogo siru listu izuze¢a radi o¢uvanja nepri-
strasnosti u postupanju javnog beleznika.
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S obzirom na to da se osiguranjem od profesionalne odgovornosti javnih
beleznika osigurava ¢isto finansijska Steta, osiguranjem nisu pokrivene materijalne
Stete na stvarima i zivotinjama koje nastaju u prostorijama javnog beleznika,
kao ni nematerijalne Stete fizickih lica. Pored ovog, postoji jo$ jedan specifi¢an
nepokriveni rizik, koji se redovno susrece u uslovima osiguranja imovine i transporta,
a odnosi se na potpuno isklju¢enje obaveze osiguravaca za Stete, gubitke, troskove
i rashode bilo koje prirode kada su neposredno ili posredno nastali ili proizasli
iz bilo kojeg od ratnih rizika (rat, neprijateljstva ili ratne operacije, bez obzira na
to da li je rat objavljen, zatim iz invazije, neprijateljskih radnji stranih drzavljana
ili radnji stranih drzavljana u jednoj drzavi s efektom na teritoriji druge drzave,
gradanskog rata, pobune, nemira, revolucije, pada zakonito formirane vlade, gradanskih
nemira koji se Sire u nerede, uspostavljanja vojne vlasti ili uzurpacije vlasti) i rizika
od terorizma.

V. Osigurani slucaj kod profesionalne odgovornosti

Opsteprihvaceno redenje o tome kada nastaje osigurani slucaj u osiguranju
od profesionalne odgovornosti jeste trenutak kada trec¢e osteceno lice zahteva
naknadu stete od osiguranika. U francuskom pravu krivica javnog beleznika nastaje
ako posle isteka roka od mesec dana posle slanja preporu¢enog pisma na adresu
javnog beleznika s obaveznom potvrdom prijema i zahtevom za ispunjenje njegovih
obaveza javni beleznik ne izvr$i zahtevanu radnju ili sluzbenu obavezu (Décret N°55-
604, 1955, ¢l. 12, st. 5).

Buduci da se posledice neke greske ili propusta mogu uociti i nekoliko
godina posle dana kada je neka radnja trebalo da bude izvrsena, osiguravaci neretko
pribegavaju skracivanju roka za prijavu osiguranog dogadaja povodom kojeg moze
nastupiti Steta. Zbog toga u austrijskom javnobelezni¢ckom pravu osiguravacu nije
dopusteno da ogranicava vreme zastarelosti svoje obaveze (Gesetz, 1871, ¢l. 30, st. 4). U
Belgiji nema navedene zabrane ogranicenja u vezi s osiguranjem u javnobelezni¢ckom
pravu, ali belgijski Zakonik o osiguranju sadrzi jednu odredbu koja ide u prilog
takvom ocekivanju osiguravaca. Za sve vrste osiguranja od gradanske odgovornosti
ugovorne strane mogu se sporazumeti da se osiguranjem obuhvataju jedino odstetni
zahtevi postavljeni u pismenom obliku protiv osiguranika ili osiguravaca tokom
trajanja ugovora, i to za Stetu nastalu tokom istog perioda osiguranja (tzv. princip
claims made). U tom slucaju, pod uslovom da je odstetni zahtev u pismenom obliku
postavljen prema osiguraniku ili osiguravacu u roku od trideset Sest meseci po isteku
ugovora, takvi odstetni zahtevi su pokriveni ako su radnje ili ¢injenice koje bi mogle
dovesti do Stete nastale tokom trajanja ugovora o osiguranju i ako su prijavljene
osiguravacu (Loi relative aux assurances, 2014, ¢l. 142). Sustinski isto reenje sadrzii
¢l. 1356, st. 1 2 Prednacrta gradanskog zakonika Republike Srbije, koje je autor ovog
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rada ve¢ predlagao u jednom svom radu iz 2010. godine,’” s tim da je u poslednjoj
autoru poznatoj verziji Prednacrta od 28. 5. 2019. godine i dalje ostavljena otvorena
duzina dodatnog roka za prijavu odstetnih zahteva, dok je autor stava da to treba
da bude maksimalno dve godine.

VI. Zakljucak

Javnobeleznic¢ka sluzba donela je znacajno unapredenje sigurnosti u
ostvarivanju odredenih prava gradana i u pravhom prometu uopste. | pored detaljne
zakonske regulisanosti i striktnih pravila o obavljanju te delatnosti, greske i propusti
u radu javnih beleznika su mogudi. Uvidom u uporednopravna reSenja ustanovili
smo da postoje pravni sistemi koji su zakonom propisali obavezu osiguranja javnih
beleznika od njihove profesionalne odgovornosti, kao i oni, rekli bismo maniji deo,
koji to nisu ucinili.

Pravni okvir za osiguranje od profesionalne javnobeleznicke odgovornosti
u skladu je sa savremenim reenjima, ali postoji i odredeni prostor za njegovo
unapredenje. On se sastoji u tome $to bi zakonom mogli da se propisu odredeni
uslovi osiguravajuceg pokri¢a i sume osiguranja koje bi zakljucivala Javnobeleznicka
komora prema najsirem moguéem pokri¢u, po uzoru na italijansku polisu osiguranja
od profesionalne odgovornosti javnih beleznika. To bi bilo pozeljno jer individualna
polisa osiguranja sadrzi znatno veci broj iskljucenih rizika, pa bi polisa osiguranja
Javnobeleznicke komore funkcionisala kada zataji neka vrsta dodatne garancije za
pokrice vecine rizika koji nisu pokriveni polisama koje pojedinacno zaklju€uju javni
beleznici. Tako bi suma osiguranja po pojedina¢nom osiguranom slucaju i ukupno
godisnje mogla iznositi 3.000.000 evra, a da Sirina pokri¢a bude utvrdena primenom
samo isklju¢enja u vezi sa suspenzijom ili privremenom zabranom rada, razlozima
za izuzece, ratnim rizicima i rizicima od terorizma.
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01-02-2020 (belgijski Zakon o osiguranju od 4. aprila 2014. godine, Belgijski
monitor, 30. 4. 2014. godine, br. 129, str. 35487. Konsolidovano Zakonom
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osiguranju i uspostavljanju prava na zaborav u odredenim osiguranjima
lica, Belgijski monitor, 18.4.2019. godine, br. 2019040839. Stupio na snagu
1.2.2020.)

« Bundesnotarordnung vom 13. 2. 1937 in der im Bundesgesetzblatt Teil
I, Gliederungsnummer 303-1, veroffentlichten bereinigten Fassung, die
zuletzt durch Artikel 12 des Gesetzes vom 30. November 2019 (BGBI. | S.
1942) gedandert worden ist (nemacki Savezni zakon o notarima od 13. 2.
1937. godine u izmenjenoj verziji objavljen u Saveznom sluzbenom listu,
Deo lll, br. 303-1, koji je poslednji put izmenjen i dopunjen ¢l. 12 Zakona
od 30. 11. 2019. godine /Savezni sluzbeni list |, str. 1942).

« Décret n°55-604 du 20 mai 1955 relatif aux officiers publics ou ministériels
et a certains auxiliaires de justice, Version consolidée au 17 ao(t 2020
(francuski Dekret br. 55-604 od 20. maja 1955. godine o javnim i drzavnim
sluzbenicima i odredenim pravnim pomo¢nicima, konsolidovana verzija
od 17. avgusta 2020.)

- Directive 2006/123/EC of the European Parliament and of the Council of
12 December 2006 on services in the internal market, Official Journal of
the European Union, L 376, 27.12.2006.

+ Gesetz vom 25. Juli 1871 betreffend die Einflihrung einer neuen
Notariatsordnung StF: RGBI. Nr. 75/1871. Anderung vom RGBI. Nr. 3/1877
bis BGBI. | Nr. 71/2018 (NR: GP XXVI RV 253 AB 263 S. 39. BR: AB 10026 S.
884) [austrijski Zakon od 25. jula 1871. godine o dono3enju nove Uredbe
o javnom beleznistvu. Izmene i dopune od RGBI. No. 3/1877 do BGBI. | No.
71/2018 (NR: GP XXVIRV 253 AB 263 p. 39.BR: AB 10026 p. 884]

« Legge 16 febbraio 1913 n. 89 Sull'ordinamento del notariato e degli archivi
notarili, Gazzetta Ufficiale, n. 55, 7 marzo 1913, Serie Generale (italijanski
Zakon od 16. februara 1913. godine, br. 89 o organizaciji javnog beleznistva
i javnobeleznickih arhiva, SluZbeni list br. 55, od 7. marta 1913, Opsta serija).

« Prednacrt gradanskog zakonika Srbije. (28.5.2019), dostupno na: https://
www.paragraf.rs/nacrti_i_predlozi/280519-prednacrt-gradjanskog-zakonika-
republike-srbije.html, 17. 8. 2020.

« Zakon o javhom beleznistvu, Sluzbeni glasnik RS, br. 31/2011, 85/2012,
19/2013, 55/2014 - dr. zakon, 93/2014 - dr. zakon, 121/2014, 6/2015 i
106/2015.

« Zakon o notarima, Sluzbeni list RCG, br. 68/2005 i SluzZbeni list CG, br. 49/2008
i55/2016i84/2018.
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Abstract

The legal position of a notary public and the types of services he provides
crucially affect the complexity of his liability, which arises from performing legally pre-
scribed activities. Actions to protect and realize the public and private interest for a fee
represent a risk from which the professional liability of a notary public may arise, which
is equated with errors and omissions insurance. This leads to multiple types of liability:
civil, disciplinary, offence and criminal. In this paper, the author explores the interest
of the state, parties and notaries public in relation to the performance of notary public
services to the extent relevant to this paper, the legal basis and manner of concluding
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excluded risks and specific features of occurrence of insured event in professional liability
insurance by getting an insight into comparative legal solutions of the law regulating
notary public services, and finally the views of domestic and foreign legal theory.

Key words: notary public, professional liability, insurance, interest, damages
I. Introduction
Various declarations of will, real estate transactions and activities according

to a court decision are unthinkable today without the participation of a notary public.
By exercising the authority under law, a notary public contributes to legal security
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and certainty in legal real estate transactions and exercise of other rights by issuing
documents that are enforceable or credible in accordance with the law (Ivancevi¢,
2012, 67). By an impartial standard of conduct, a notary public provides his services
neutrally and without favouring interests of any party. Therefore, this profession is
considered a service of public trust.

Traditional division of legal systems to Anglo-Saxon and European continental
is reflected in the legal position and scope of authority of notaries. Their authority in
some countries of the Anglo-Saxon and continental legal traditions is greater, while
in others is minor. In countries where the authority is greater, notaries public are at
the same time members of bar associations and can perform notarial and advocacy
services (for example in Germany?), while in France and Greece, for example, they
cannot be at the same time a lawyer and a notary public (Todorovi¢, Simeonides,
2013, 18), and the same solution was applied in Serbian law (Law on Notary Public,
2015, Article 5, Paragraph 1). In legal systems of some U.S. states, where real estate
transactions take place outside the notary public service, the protection of the rights
of all parties is endangered due to a possibility that some of them may be denied
neutral and professional advice by a notary public on possible legal risks as is the
case in civil systems of the law on notary public (Murray, 2011, 283). In legal systems
where a notary public is a competitor to a lawyer, and possibly other professions, a
notary public is forced to compete in the legal services market and at the same time
must apply much stricter rules for his actions (Andressen, 2009, 166). On the other
hand, although in our country the notary public service is separated from the legal
profession, strict rules on activities and liabilities of notaries public also apply here.
Therefore, any general presentation on obligations and liabilities of notaries public
is practically impossible.

The legal position of a notary public and the types of services he provides
decisively affect the complexity of his liability arising from the performance of legally
prescribed actions. A notary publicis independent in its work in accordance with the
law and bylaws, as well as the regulations and acts of the Notary Public Chamber. He
is obliged to act in accordance with the regulations and the principle of conscien-
tiousness and honesty, which means that he is obliged to refuse to perform official
duties in cases prescribed by law. Given that the notary public exercises authority
under the law for his own account and in his own interest, and that on the other hand
financially depends on a continuous provision of services to many clients, a notary
public has characteristics of a liberal profession and public service (Verstappen,
2013, 26-27; lvancevi¢, 2012, 67). Therefore, one section of legal theory states that

2 According to the German Federal Code for Notaries, if lawyers commissioned as notaries perform other
advisory services it shall be assumed that they have acted in their capacity as notary if the act is intended
to prepare or perform official functions. In all other respects, it is to be assumed, that they have acted in
their capacity as lawyer (Bundesnotarordnung 1937, Article 24, Paragraph 2).
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the legal position of a notary public is hybrid, because he acts in the capacity as a
public servant and an entrepreneur (Verstappen, 2013, 27). In Hungarian legal theory,
the competence of a notary public, similarly to the previous paragraph, is classified
between advocacy and court competence (Molnar, 2019, 26). In Greece for a certain
time a notary public had the status of a court clerk, and today he has the status of an
unpaid civil servant (Diamantopoulos, 2009, 198; Todorovi¢, Simeonides, 2013, 18).
The nature of a notary’s official duty is described in American theory as instrumental
or administrative (Haberkorn, Wulf, 1998, 736), while in some U.S. judicial positions
notaries are described as “quasi-public servants” (Perkins, Spyke, 1998, 41). Actions
to protect and realize public and private interest for a fee represent a risk from which
the professional liability of a notary public may arise, which is equated with errors
and omissions insurance. This leads to multiple types of liability of notaries: civil,
disciplinary, offence and criminal liability.

In this paper, the author explores the interest of a state, parties and notaries
in relation to the performance of notarial services, the legal basis and manner of
concluding professional liability insurance of notaries, setting coverage limits and
some specific excluded risks and specific features of occurrence of insured event in
professional liability insurance.

Il. Interests of a State, Parties and Notaries Public

Work of a notarial public service realizes the interests of a state, parties and
notaries public. By establishing that service, a state has enabled the various rights
of citizens to be exercised quickly and in a manner that provides full legal security.
Notaries public perform only duties of public interest because they contribute to
legal security and prevention of litigation (Andressen, 2009, 165; Murray, 2011, 279).
Thus, the general interest of a state, through a notary public, is manifested in an
adequate functioning of a national legal system. The said interest is a consequence of
an obligation to provide all entities - economic, social, cultural, civil or political - with
adequate protection of human rights and fundamental freedoms through facilitated
access to legal services provided by an independent legal profession.? Therefore, a
state has an interest in protecting its citizens from various legal uncertainties and
abuses ex ante, by requesting or encouraging the intervention of a impartial lawyer
at the time of concluding of a legal transaction (Murray, 2011, 279).

Depending on the type of document drawn up or a procedure conducted
by a notary public, a party is interested in having its legal interest legally and fully
realized, in accordance with its will. Assuming that a party does not have to be

3 European Parliament resolution on the legal professions and the general interest in the functioning of
legal systems, Official Journal of the European Union, C 292 E, 1.12.2006., pp. 105-109.
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acquainted with all the details of drawing up and issuing a notarial document in
accordance with the law, a notary public must inform the parties about the content
and legal consequences of legal actions and warn them of their vague, incompre-
hensible or ambiguous statements. Interest value of notaries’ parties ranges from
symbolic to large sums, as it happens in real estate transactions, for the purchase of
which a bank loan is taken and a lien is inevitably established - a mortgage on the
real estate in favour of the bank.

Interest of a notary public is manifested as a consequence of the fact that
this is an entrepreneur interested in his office functioning fully in accordance with
the law in order to make a profit. In that sense, a notary public is certainly interested
in helping the parties reach an agreement and thus realize their interests by pro-
viding impartial and professional advice. Notarial counselling has a special quality,
since the task of this function is to reconcile two opposing interests (lvancevi¢, 2012,
67). When the interests of parties are satisfied in a permissible and lawful manner,
a notary public achieves both his entrepreneurial goal and the public interest. It
is certain that it is not in his interest to have complaints about his work or to have
litigation initiated regarding his documents or work in order to compensate the
damage. Notaries are liable for errors and omissions with all their property, and
that certainly requires increased professional attention in everyday work. Interest
of a notary public in legal systems where this type of professional liability insurance
is not required by law is reflected in the redirection of a financial obligation to an
insurer to compensate the injured party, i.e. exemption from civil liability if it occurs
due to the insured event.

lll. Legal Basis and Manner of Conducting Professional Liability
Insurance of Notaries

Pursuant to the Law on Notary Public (Article 58), a notary is obliged to
compensate the damage he caused in performing his duties. Apart from his duties, a
notary is also liable for any damage caused by a notarial trainee, a notarial associate
and a notarial assistant, as well as administrative staff working in his office, regardless
of whether, according to the general rules, they are liable independently.

General rules on civil liability and insurance of notaries public apply accord-
ingly to liability for damage. In that sense, in one of his papers written with profes-
sor Slavni¢ the author pointed out that the differences between contractual and
non-contractual liability, and subjective and objective guilt disappear because the
guilt is determined in accordance with the cause-and-effect principle, regardless
of whether the service is provided on the basis of a contract or without a contract
(Slavni¢, Jovanovi¢, 2008, 596). Therefore, a claimant is obliged to prove the guilt of
a notary and the existence of conditions for liability of a notary - the existence of
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the action from which the damage occurred, occurrence of damage, causation and
guilt of a tortfeasor (lvancevi¢, 2012, 68-69).

In Germany, the Federal Code for Notaries stipulates certain rules in case
of intent and gross negligence of a notary public and a person who is trained for a
notarial service. Thus, a notary public is obliged to compensate the damage caused
to a third party intentionally or by gross negligence, and when he fails to supervise
the person working for him, he is jointly and severally liable for compensation, with
the right of recourse against his employee. The rules of the German Civil Code apply
for everything else.

When it comes to the legal regulation of professional liability insurance of
notaries at the level of the European Union, the Directive 2006/123/EU on services
in the internal market stipulates in Article 23 that Member States may ensure that
providers whose services present a direct and particular risk to the health or safety
of the recipient or a third person, subscribe to professional liability insurance appro-
priate to the nature and extent of the risk. Article 2 Paragraph 2 Item (l) explicitly
excludes its application to notaries public. Having in mind the above stated, Member
States are not obliged to introduce compulsory professional liability insurance of
notaries. Thus, Greece, Spain and the United Kingdom did not introduce compulsory
professional liability insurance of notaries, while this legal obligation exists in many
EU member states such as Austria, Belgium, France, Italy, Germany, Hungary, etc.,
and also in twenty-seven federal states of the United States of America.*

Obligation to insure notaries against professional liability in Serbia is stip-
ulated exclusively for financial losses caused by the actions of a notary and persons
working for him. Actions of a notary and persons working for him refer to: 1) draw-
ing up, certifying and issuing public documents on legal affairs, statements and
facts on which the rights and verification of private documents are based; 2) taking
over for keeping of documents, money, securities and other items; 3) performing
activities according to the court’s decision, which may be entrusted to him under
the law; 4) performing activities in the capacity of an executor of a will, a guardian
of the estate, a guardian of an incapacitated person or some other similar activities
based on the decision of a competent authority; and 5) undertaking other actions
in accordance with the law.

In addition to professional liability insurance, notaries are obliged under
law to insure against losses caused by damage to, destruction or disappearance
of items of the parties who surrendered them to the repository of a notary public.
In this regard, in comparative law we observed that the Austrian Code of Notaries
obliges a notary public to insure the items in the repository, as well as to take care

* Notary Bond Prices by State. Available at: https://www.suretybondsdirect.com/notary-bond-express/
notary-bond-prices, 12. 8. 2020.
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of the increase in the sum insured if the value of the repository increases. However,
this is a conditional obligation, because a notary public will not have that obligation
if a party gives a written statement that he does not want to insure an item placed in
the repository. In Serbia and Montenegro, this obligation to conclude the insurance
of an item placed in a repository is unconditional. However, unlike the Montenegrin
law, the Law on Notary Public of the Republic of Serbia in that sense is precise both
in terms of insurance and the type of risks against which a notary public is obliged to
insure items in repository. Thus, a notary public is obliged to insure items in repository
in case of damage to, destruction of or disappearance due to theft, burglary, fire,
flood or consequences of a natural disaster, under the standard general insurance
terms and conditions (Law on Notary Public, 2015, Article 170 Paragraphs 1 and 2).

Professional liability insurance of notaries has a dual effect. On one hand,
insurance provides protection to persons who may be harmed by use of services
of a particular notary public, while on the other hand, insurance protects a notary
against a financial compensation for damage caused to a party for whom he per-
formed official duties (Slavni¢, Jovanovi¢, 2008, 589).

Professional liability insurance is only one of the forms of civil liability insur-
ance, which includes product liability insurance, liability insurance from performing
a certain function and liability insurance from ownership or possession of objects.
However, professional liability insurance also covers liability insurance whose source
of danger is not a service and use of a service provider’s service, but also a liability
of a service provider which as a source of danger presents the possession or use
of objects used by a service provider in performing his services, i.e. a product of a
service provider (Slavni¢, Jovanovi¢, 2008, 591).

Professional liability insurance of notaries in Serbia is concluded individually
or collectively, through the Public Notary Chamber. Disadvantage of an individual
professional liability insurance is that a notary must take care of the expiration date,
adjust the amount of sum insured if the Public Notary Chamber changes the amount
of minimum insurance coverage, independently negotiate and conclude an insurance
policy, and provide evidence of concluded insurance, its renewal, data on insurer, etc.

Solidarity as a principle of mutual coverage of losses of one profession is
expressed in the system of professional liability insurance of notaries in France so that,
in addition to an individual insurance policy for damages due to errors, omissions
or negligence, the notarial profession established collective insurance for financial
consequences of errors and gross negligence which are not covered by a private
insurance policy. The collective professional liability insurance of French notaries
is characterized by two types of funds: regional guarantee funds managed by a
regional Council of Notaries, funded by contributions of notaries from a particular
region, and the central Guarantee Fund, funded by notaries from all over France that
is managed by the High Council for the Notarial Profession (contributions are paid
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before taking the oath and are returned after the termination of the appointment
—author’s comment). In case of a claim against a notary public, the damage is com-
pensated by an insurance company that issued the professional liability insurance
policy, and then by a regional and the central Guarantee Fund, if necessary. In case
the compensations from the mentioned sources are insufficient, the difference to
the amount of full damage is compensated by all notaries of France in proportion
to the amount of contributions they paid (Décret N° 55-604, 1955, Articles 11 and
14). It should be borne in mind that the liability for damages of a notary public, in
addition to insurance and coverage from guarantee funds, is limited to a minimum
of one tenth of a damage, and is maximum at the amount determined by the decree
of the Minister of Finance and the Minister of Justice. A multi-level system of excess
loss insurance has been established in Italy and Germany (see the third paragraph
in the next chapter).

IV. Sum Insured and Certain Specific Excluded Risks

Limit of professional liability cover of notaries is determined by law or
a decision of a state authority (minister) or the Public Notary Chamber, with the
consent of the state authority. Sums insured of a professional liability insurance are
determined as the lowest amounts at which liability of a notary public is insured
from practicing this profession.

Amounts range from 50,000 Euros per insured event in Lithuania, 100,000
Euros in Portugal and Montenegro, to 400,000 Euros in Austria and 500,000 Euros in
Germany. Whether the said amounts are sufficient depends on the circumstances
of an insured event. It is generally known that real estate values are higher in larger
cities and exclusive parts of cities and towns than in smaller towns. In addition, the
value of a gift can also be such as to fully fit into a sum insured, but it can also exceed
it. In any case, in those legal systems where the professional liability insurance of
notaries is stipulated by law as mandatory, the danger of notaries independently
contracting extremely low sums insured, which in most cases would not be suffi-
cientin multiple claims, has been avoided. Due to the stated reason, only in German
Federal Code for Notaries did we find the right of an insurer to limit its obligation
to a double minimum amount of a prescribed cover, i.e. maximum 1,000,000 Euros.

As a rule, professional liability insurance, including professional liability
insurance of notaries public, excludes from cover certain risks and types of obligations
or damages. Thus, as a rule, cases of violation of fiscal obligations are not covered. In
Italian law, if a notary public does not pay the tax collected for the verification of a
document or a signature, and such damage is not covered by an insurance policy, the
tax administration has the right to demand their collection from the Guarantee Fund
of the National Council of Notaries under certain conditions (Legge, 1913, Article 22,
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Paragraph 3-bis). According to the German Federal Code for Notaries, insurers can
exclude their obligation in case of damages caused by intentional actions of notaries,
persons working for them and their employees. However, an insurer under Article
19a Paragraph 2 is obliged to pay the amount of the minimum stipulated cover,
but has the right of recourse from the Public Notary Chamber, which is obliged to
conclude an insurance policy for an additional 250,000 Euros for damages caused
by intentional action, and an additional 500,000 Euros for all other breaches of a
notary’s duty, where the maximum obligation of an insurer, according to the insur-
ance policy of the Public Notary Chamber, is limited to the four previously stated
amounts per year (Bundesnotarordnung, 1937, Article 67, Paragraph 3, Item 3).°
Insurer, according to the collective insurance policy of the Public Notary Chamber,
may exclude its obligation for claims: (1) arising from the provision of advice on the
law of a state outside Europe, unless the breach of official duty was caused by ignoring
the possibility of exercising that right, and (2) arising from the embezzlement by any
employee in the notarial office, unless the notary public is guilty of negligent breach
of official duty to supervise his administrative staff. Unlike German law, Austrian law
does not allow an insurer to exclude its obligation. When it comes to the professional
liability insurance of notaries in France and Italy, it should be borne in mind that the
insurance contains a list of excluded risks and damages that is much longer in an
individual insurance policy than in a collective professional liability insurance policy,
which are concluded by notarial professional organizations. As this is a liability from
performing notarial services, the insurance does not cover damages caused by an
insured during the period of suspension or temporary ban on work. However, since
professional liability insurance is for the benefit of third parties, an insurer’s obliga-
tion is also excluded for damages caused to a spouse, ancestors and descendants
of a notary, as well as relatives who live with him in a joint household. In this second
case, it is about the rules on avoiding conflicts of interest of a notary, for which the
Law on Notary Public stipulates exemption of a notary public, i.e. the prohibition of
acting in cases where the mentioned persons appear.® In case of a claim, a cover is
first provided under an individual professional liability insurance policy of a notary,
if concluded, and only then under a collective professional liability insurance policy
at the level of a notarial professional organization.

Since the professional liability insurance of notaries is concluded for purely
financial loss, the insurance does not cover material damage to objects and animals

> According to the professional liability insurance policy of notaries of the Italian National Council of
Notaries (Polizza per la copertura della responsabilita’ civile professionale dei notai), with an insurance period
from 24.00 hours on 1 May 2018 to 24.00 hours on 1 May 2021, Article 1 Paragraph 4, the insurance also
covers liability for damage caused intentionally or by gross negligence of a person for whom the insured
is liable, but the liability of the notary public is covered only for damage caused by his gross negligence.
¢ Article 54 of the Serbian Law on Notary Public stipulates a much broader list of exceptions in order to
preserve impartiality in the actions of a notary public.
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that occur in the premises of a notary, as well as non-material damage to individuals.
In addition, there is another specific uncovered risk, which is regularly encountered
in the property and transport insurance, and refers to a complete exclusion of an
insurer’s liability for damages, losses, costs and expenses of any nature when directly
or indirectly incurred or arising from any of war-like risks (war, hostilities or military
operations, regardless of whether the war was declared or not, invasion, hostile
actions by foreign nationals or actions by foreign nationals in one state with effect
on the territory of another state, civil war, rebellion, unrest, revolution, the fall of a
legally formed government, civil unrest spreading to riots, establishment of military
power or usurpation of power) and the risk of terrorism.

V. Insured Event in Professional Liability

Generally accepted solution on when an insured event in professional liability
insurance arises is the moment when a third injured party claims compensation from
an insured. In French law, a notary’s fault arises if, after a period of one month after
sending a registered letter to a notary’s address with a mandatory acknowledgment of
receipt and a request for fulfilment of his obligations, a notary public fails to perform
the required action or official duty (Décret N°55-604, 1955, Article 12, Paragraph 5).

Since the consequences of an error or omission can be noticed several years
after the day when an action was supposed to be performed, insurers often resort
to shortening of a deadline for reporting an insured event due to which damage
may occur. Therefore, Austrian Code of Notaries does not allow an insurer to limit
the statute of limitations of its obligation (Gesetz, 1871, Article 30, Paragraph 4). In
Belgium, there is no prohibition of restrictions on insurance in the Law on Notary
Public, but the Belgian Insurance Law contains one provision that supports such an
expectation of insurers. For all types of civil liability insurance, the contracting parties
may agree that the insurance covers only claims made in writing against an insured
or an insurer during the insurance period, for damage incurred during the same
insurance period (the so-called claims made principle). In that case, provided that
a claim is made in writing against an insured or an insurer within thirty-six months
after the expiry of the contract, such claims are covered if actions or facts that could
lead to damage occurred during the insurance period and if they are reported to an
insurer (Loi relative aux assurances, 2014, Article 142). Essentially the same solution
is contained in Article 1356 Paragraphs 1 and 2 of the Preliminary Draft of the Civil
Code of the Republic of Serbia, which the author of this paper has already proposed
in one of his papers from 2010.” The last version of the Preliminary Draft of 28 May

7 Jovanovi¢, Slobodan (2010).,,Osiguranje od odgovornosti — Ugovorno pokri¢e po sistemu nastanka
osiguranog uzroka ili datuma postavljanja odstetnog zahteva’, Revija za pravo osiguranja, 9(1), 33-39.
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2019, known to the author, still leaves open the additional deadline for reporting
claims, while the author believes that it should be maximum two years.

VI. Conclusion

The notarial service has brought a significant improvement in securing the
exercise of certain rights of citizens and in legal transactions in general. In addition
to a detailed legal regulation and strict rules on performing that activity, errors and
omissions in the work of notaries are possible. Upon insight into the comparative
legal solutions, we concluded that there are legal systems that have prescribed the
obligation by the law to insure notaries against their professional liability, as well as
those, we would say a smaller part, who have not done so.

The legal framework for professional liability insurance of a notary public is
in line with modern solutions, but there is also room for improvement. The law could
prescribe certain conditions of insurance cover and the sums insured that would be
concluded by the Notary Public Chamber according to the widest possible cover, fol-
lowing the example of the Italian policy of professional liability insurance of notaries.
This would be desirable because an individual insurance policy contains a significantly
higher number of excluded risks, so the insurance policy of the Notary Public Chamber
would be more efficient when some kind of additional guarantee for covering most risks
not covered by policies concluded individually by notaries fails. Thus, the sum insured
per individual insured event and totally could amount to 3,000,000 Euros per year, and
the scope of cover could be determined by applying only exclusions related to suspen-
sion or temporary ban on work, reasons for exclusion, war-like risks and terrorism risks.
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Apstrakt

Predmet ovog ¢lanka su investicione usluge osiguranja, ta¢nije dva klju¢na
(pravna) pitanja koja se mogu postaviti u vezi s ovom vrstom osiguranja. Prvo pitanje
je o pravnoj prirodi takvih osiguranja koja su resena u praksi Evropskog suda pravde,
dok je drugo pitanje o regulatornim zahtevima $to se odnose na distribuciju ovakvih
usluga u zavisnosti od njihove pravne forme i kvalifikacije. Drugo pitanje utoliko je
vaznije $to je upravo razlika u regulatornim zahtevima bila jedan od glavnih podsticaja
i razloga za sveobuhvatnu reformu pravila trziSnog ponasanja u oblasti osiguranja
i usvajanje Direktive 2016/97(EU) o distribuciji osiguranja.

Kljucne reci: investicione usluge osiguranja, direktiva o distribuciji osiguranja, osiguranje
Zivota
I. Uvod: pojam investicionih usluga osiguranja

Investicione usluge osiguranja (Investment Based Insurance Products) novi
je naziv za stare usluge osiguranja. Posredi su osiguranja koja potpadaju pod klasu
Il Zivotnih osiguranja jos od 1979. godine i usvajanja Direktive 79/267/EEZ> (tzv.
Prva direktiva o zivotnom osiguranju). Prema Zakonu o osiguranju (S/. glasnik RS
br. 139/2014), posredi su zivotna osiguranja iz ¢lana 8, stav 5 (osiguranje Zivota za
slucaj dozivljenja, osiguranje zivota za slu¢aj smrti, osiguranje Zivota za slu¢aj smrti i
dozivljenja) kada su ova osiguranja vezana za jedinice investicionih fondova.? U pitanju

' Saradnik u AOD Zivkovi¢ Samardzi¢ u Beogradu.

Rad je primljen: 9. septembra 2020.

Rad je prihvacen: 1. oktobra 2020.

2 First Council Directive 79/267/EEC of 5 March 1979 on the coordination of laws, regulations and admi-
nistrative provisions relating to the taking up and pursuit of the business of direct life assurance OJ L 63.
3 S. Olevi¢, Perspektive razvoja Zivotnog osiguranja u Srbiji, Tokovi osiguranja 4 / 2016, str. 67-68.
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su dakle hibridne finansijske usluge koje su po svojoj prirodi delom tradicionalno
osiguranje a delom investiciona usluga. Medutim, ta veza izmedu osiguranja i
investicione usluge moze biti razli¢itog intenziteta.

Studija narucena za potrebe Generalnog direktorata Evropske komisije
za unutrasnje trziste i usluge* identifikovala je Cetiri vrste hibridnih usluga koje su
delom osiguranja a delom investicione usluge:

- Osiguranje Zivota preko kojeg ugovara¢ osiguranja ,kupuje” jedinice
investicionog fonda. Suma osiguranja koja ce biti ispla¢ena zavisi od
rasta i vrednosti fonda u trenutku dospeca obaveze, a nacelno ne postoje
garancije u pogledu visine sume osiguranja.® Sustinski investicioni rizik u
takvim uslugama snosi ugovarac osiguranja. Trziste kapitala direktno utice
na visinu sume osiguranja (unit-linked life insurance);

- Osiguranje zivota na osnovu kojeg suma osiguranja zavisi od kretanja
odredenog finansijskog indeksa (index linked life insurance);

- Usluge osiguranja u kojima je suma osiguranja delom garantovana a delom
vezana za ucinak imovine u koju je premija ulozena (assets), a koje je izabrao
ugovarac osiguranja. Osiguravajuce drustvo u ovom slucaju jedan deo
premije ulaze u imovinu koja garantuje povracaj, a drugi deo investira u
imovinu po izboru ugovaraca osiguranja (na njegov rizik). Ovde su najcesce
u pitanju subjekti za zajednicka ulaganja u prenosive hartije od vrednosti;’

- Usluge osiguranja u kojima ugovarac osiguranja ostvaruje pravo ucesca
u dobiti osiguravaju¢eg drustva kao dodatak odredenom garantovanom
povracaju (with profit life insurance).

+Novi” naziv uveden Uredbom EU br. 1286/2014,8 kao i Direktivom o distribuciji
osiguranja,’ jeste ,investicione usluge osiguranja’, te se stoga Cini da je najprakti¢nije

* Europe Economics, The Study on the Costs and Benefits of Potential Changes to Distribution Rules for
Insurance Investment Products and other Non-MIFID Packaged Retail Investment Products (Final Report),
Septemebr 2010, str.1-2.

5 Vlasnik imovine odnosno jedinice investicionog fonda u koju je premija uloZena nije ugovarac osiguranja
vec osiguravajuce drustvo. Videti: Rokas, ‘Distribution by Banks & Other Distributors of Investment Policies
a Focus on the Distributed Product, Evropska revija za pravo osiguranja 1 / 2011, str. 30.

¢ Europe Economics, The Study on the Costs and Benefits of Potential Changes to Distribution Rules for
Insurance Investment Products and other Non-MIFID Packaged Retail Investment Products (Final Report),
Septemebr 2010, str.1-2.

7 Definisani ¢lanom 1, stav 2 Direktive 2009/65/EZ kao subjekti ¢iji je jedini cilj zajedni¢ko ulaganje sred-
stava prikupljenih od javnosti u prenosive hartije od vrednosti ili u drugu likvidnu finansijsku imovinu,
navedenu u ¢lanu 50 iste Direktive, a koji posluju prema nacelu deljenja rizika.

8 Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November 2014
on key information documents for packaged retail and insurance-based investment products (PRIIPs),
0J 2014, No L 352.

9 Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on insurance
distribution, OJ L 26 (Direktiva o distribuciji osiguranja)
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da se u buducnosti za sve Cetiri vrste usluga koristi ovaj termin. Investicione usluge
osiguranja definisane su kao usluge kod kojih je vrednost ili otkupna vrednost,u
potpunostiili delimi¢no, direktno ili indirektno izlozena fluktuacijama na trzistu”."

Il. Razlike izmedu klasi¢nog osiguranja i investicione usluge
osiguranja

U ¢emu su klju¢ne razlike izmedu klasi¢nog Zivotnog osiguranja i investicionih
usluga osiguranja? U Zivotnom osiguranja, obaveza osiguravaca sastoji se od
isplate ugovorene sume osiguranja u slu¢aju smrti, odnosno dozivljenja. Ugovor o
osiguranju stoga po svojoj ekonomskoj prirodi (¢ak i kada ne postoji veza s jedinicama
investicionog fonda) kombinuje elemente Stednje i elemente zastite od rizika."

Kod klasi¢nog osiguranja Zivota, premije ispla¢ene po osnovu zaklju¢enog
ugovora osiguravajuce drustvo investira na sopstvenu odgovornost, to jest snosi
investicioni rizik. 1z aspekta ugovaraca osiguranja, povracaj sredstava uloZenih
u zivotno osiguranje relativno je mali. Investiciona strategija donosi se na nivou
osiguravajuceg drustva, predmet je stroge regulacije i nadzora uzimajudi u obzir
stroga pravila o izloZenosti riziku i solventnosti. Vecina tradicionalnih osiguranja ima
zajamdcenu sumu osiguranja, uz neke izuzetke koji ugovaracu osiguranja daju pravo
na ucesce u dobiti osiguravajuceg drustva.

Zivotno osiguranje je na ovim principima funkcionisalo uspe$no sve do
osamdesetih godina proslog veka, kada je kombinacija ekonomske situacije i
promene pravnog okvira omogucdila promenu u modelu poslovanja.'? S ekonomske
strane, osiguravajuca drustva suocila su se s rastom i zamahom berzanskih trzista, i
s padom kamatnih stopa, $to im je oteZalo isplacivanje obaveza po osnovu zivotnih
osiguranja primenom opreznih strategija ulaganja. U takvim uslovima klijente su
privukle druge finansijske usluge i investicije koje su im omogucavale povracaj
uloZenih sredstava u ve¢em obimu.

Kao odgovor i prilagodavanje novonastaloj situaciji, osiguravaju¢a drustva
pocela su masovno da nude hibridne usluge osiguranja, odnosno osiguranje koje
stoji u vezi s odredenim finansijskim instrumentima na trzistu kapitala. Takve
usluge davale su mogucnost ugovaracu osiguranja da izabere kako e se njegove

1 Clan 2, stav 17 Direktive o distribuciji osiguranja.

I Prema shvatanju nekih autora, narocito onih sa engleskog govornog podrucja, Zivotno osiguranje
ima vise sli¢nosti sa investicionom uslugom nego sa osiguranjem imovine, pored ostalog i zato $to se
osnovni principi osiguranja imovine, poput principa obesteéenja u osiguranju zZivota, ne primenjuju.
Drugim re¢ima, prema tom shvatanju, skoro sva Zivotna osiguranja sustinski imaju investicioni karakter,
nezavisno od toga kako se utvrduje visina osigurane sume. Vidi: R. Merkin, Insurance Law - an Introduction,
Routledge, 2007, str. 5-6.

12 Nesumnjivo, ovakva osiguranja postojala su i ranije, ali su tek s promenom pravnog okvira i ekonomske
situacije osamdesetih i devedesetih godina dozivela ekspanziju na trzistima zapadne Evrope.
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premije investirati, ali s tim pravom doslo je i do prebacivanja investicionog rizika
na samog ugovaraca osiguranja. Za klijente, takve usluge bile su primamljive
zato $to su im omogudile da participiraju na trzistima kapitala u potrazi za ve¢im
povracdajem investicija nego sto su mogli da postignu kupovinom tradicionalnog
zivotnog osiguranja.' Za osiguravajuca drustva prednost prelaska na poslovne
modele zasnovane na takvim vrstama osiguranja bila je, pored ostalog, u tome sto
su investicione usluge osiguranja bile manje opterecujuce za osiguravajuca drustva
iz aspekta (tadasnjih) zahteva solventnosti.' Po svemu sudedi, strategija prelaska na
investicione usluge osiguranja bila je uspesna. U periodu izmedu 1995. i 2000. premije
prikupljene prodajom investicionih polisa osiguranja porasle su za 24%, dok su u istom
vremenskom rasponu tradicionalna Zivotna osiguranja beleZila rast od svega 5%."

Masovna prodaja takvih usluga osiguranja oznacila je pocetak fundamentalne
transformacije osiguravajuce oblasti. Neki autori smatraju da je to doprinelo revitalizaciji
oblasti Zivotnog osiguranja,’® dok su drugi skloni da u zanemarivanju osnovne
zastitne funkcije osiguranja vide prve uzroke krize i naznake kraha koji je do3ao 2008.
godine.'” Kako god se posmatrala ta transformacija, Rubikon je preden i to je bilo
sasvim logi¢no, ako ne i ocekivano. Osiguravajuca drustva su najvedi institucionalni
investitori, i nije imalo nikakvog smisla sprecavati najvece institucionalne investitore
da posredno ili neposredno pruzaju investicione usluge, tako 5to bi im bilo zabranjeno
da prodaju osiguranje kombinovano s investicionim uslugama. Medutim, upravo
hibridna priroda tih usluga ¢inila ih je posebno problemati¢nim iz pravnog aspekta
i narocito rizicnim za ugovarace osiguranja. Suma osiguranja stajala je u direktnoj
vezi s vrednoscu jedinice investicionog fonda koja s viemenom moze da poraste,
ali isto tako i da opadne usled promena na trzistu.

13 Ekonomska situacija i rast trzista kapitala osnovni su preduslovi da bi ovakve usluge postale interesan-
tne klijentima; Vidi: S. Olevi¢, Perspektive razvoja Zivotnog osiguranja u Srbiji, Tokovi osiguranja 4 /2016,
str. 79-80.

4 Neki autori smatraju da je prelazak na rezim Solventnosti Il znatnim delom uzrokovan i agresivnom
prodajom unit-linked osiguranja na evropskim trzistima i prate¢im rizicima u vezi sa unit-linked uslugama
osiguranja. N. Moloney, How to Protect Investors Lessons from the EC and the UK, 2010, Cambridge Univer-
sity Press, str.195.; Unit-linked osiguranja bila su zahvalna za osiguravajuca drustva iz aspekta zahteva
kapitala. Zahtevi solventnosti za tradicionalna Zivotna osiguranja propisivali su za osiguravajuca drustva
rezervisanje 4% matematicke rezerve plus 0,3% sume osiguranja izlozene riziku, dok su za unit-linked
osiguranja zahtevi bili 1% vrednosti fonda plus 0,3% sume izlozene riziku; Swiss Re, Unit-linked life insu-
rance in western Europe: regaining momentum?, Sigma Study No. 3/2003, str. 7. available at: http://www.
asefi.it/portale/approfondimenti/vita/1119.pdf

15 Swiss Re, Unit-linked life insurance in western Europe: regaining momentum?, Sigma Study No.
3/2003, p. 11.

1 H. Cousy, Insurance Regulation in the European Union Solvency Il and Beyond, Springer, 2017, str. 41.
17"W. Rohrbach, ‘Externe und interne ursachen der Lebensversicherung Krise sowie Lésungsansatze zu
Ihrer Bewaltigung, Reforms and New Challenges in Insurance Law, Association for Insurance Law of Serbia
(AIDA Serbia), Deutsche Stiftung fur international rechtliche Zusammenarbeit e. V. (IRZ) and Gesamtverband
der Deutschen Versicherungswirtschaft e. V. (GDV), AIDA Serbia, IRZ Bonn, GDV Berlin, 2016, str. 199-201.
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Stoga, tri klju¢ne razlike izmedu klasi¢nog osiguranja zivota i investicionih

usluga osiguranja mozemo sumirati kao razlike u pogledu:

- ulaganja premije (investiciona strategija): kod tradicionalnog osiguranja
investiciona strategija donosi se na nivou osiguravajuéeg drustva, dok
kod investicionih usluga osiguranja sam ugovarac ima pravo izbora gde
i kako ce se njegova premija investirati;

- investicionog rizika: kod tradicionalnog zivotnog osiguranja, investicioni
rizik snosi osiguravajuce drustvo, dok kod investicionih usluga osiguranja
ugovarac preuzima na sebe investicioni rizik;

- Vrednosti sume osiguranja: kod tradicionalnog zivotnog osiguranja suma
osiguranja / otkupna vrednost unapred je odredena ugovorom o osiguranju,
dok kod investicionih usluga osiguranja vrednost sume osiguranja / otkupne
vrednosti osiguranja zavisi od vrednosti jedinice investicionog fonda ili
drugog finansijskog instrumenta u koji je ugovarac¢ osiguranja odabrao
da investira svoju premiju.

Ill. Da li su investicione usluge osiguranja uopste osiguranje
po pravnoj prirodi?

S porastom udela investicionih osiguranja na trZistu zivotnih osiguranja, bilo
je samo pitanje trenutka kada ¢e se pred nacionalnim i evropskim sudovima naéi ovo
pitanje. Upravo prethodno navedene odlike, dakle primarno pitanje preuzimanja
investicionog rizika od strane ugovaraca osiguranja bi¢e kontroverzno pitanje prilikom
pravne kvalifikacije ovih osiguranja. Transfer rizika je tradicionalno jedna od osnovnih
odlika osiguranja.’® Osiguravajuce drustvo preuzima na sebe odreden rizik kojem je
osiguranik izlozen, dok osiguranik zauzvrat plac¢a premiju osiguranja. Kod klasi¢nog
osiguranja osiguravajuce drustvo snosi kako aktuarski tako i investicioni rizik. Kod
investicionih polisa osiguranja, investicioni rizik snosi ugovara¢ osiguranja, dok
osiguravajuce drustvo snosi samo aktuarske rizike." Obaveza osiguravajuceg drustva
po osnovu takvih ugovora o osiguranju je,,samo” isplata vrednosti koja je sadrzana
u jedinici investicionog fonda za koji se ugovarac opredelio prilikom zaklju¢enja
ugovora, a u koji su premije po osnovu ugovora investirane.?’ Stoga se opravdano
moze postaviti pitanje da li se ugovor u kojem nema transfera finansijskog rizika i
dalje moze smatrati ugovorom o osiguranju.

Da bi se odgovorilo na ovo pitanje, neophodno je razmotriti medusobne
obaveze ugovornih strana po osnovu ugovora o osiguranju. Ugovorom o osiguranju

18 R. Merkin, Colinvaux’s Law of Insurance, 11th Edition, Sweet & Maxwell, 2016, para 1-030; John Lowry &
Philip Rawlings, Insurance Law Cases And Materials, 2004, Hart Publishing, 2004, str. 45.

19 Case C-166/11. Angel Lorenzo Gonzalez Alonso, para 20.

2 Koju osiguravajuce drustvo mora postici uz primenu sopstvenih investicionih strategija.
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ugovarac osiguranja se obavezuje da plati odreden iznos osiguravacu, a osiguravac
se obavezuje da, ako se desi dogadaj koji predstavlja osigurani slucaj, osiguraniku ili
nekom trecem licu isplati naknadu, to jest ugovorenu svotu novca, ili u¢ini nesto drugo.”!

Iz ovoga prozilazi da je osnovna obaveza iz ugovora o osiguranju za ugovaraca
osiguranja placanje premije, a za osiguravajuce drustvo isplata naknade odnosno
ugovorene sume u slu¢aju realizacije rizika.? Klju¢na razlika izmedu investicionih
i standardnih Zivotnih osiguranja nije drugacija obaveza osiguravajuceg drustva
(u pitanju je isplata odredene sume), ve¢ nacin na koji se utvrduje visina obaveze
(sume) iz ugovora. Investiciona polisa osiguranja i dalje pokriva biometrijski rizik
(smrt), pravo na isplatu osigurane sume i dalje postoji u slu¢aju realizacije rizika,
odnosno dozivljenja godina, a jedina razlika je u tome kako se obra¢unava suma
osiguranja. Kod tradicionalnog osiguranja suma je predeterminisana i manje-vise
fiksirana momentom zakljucenja ugovora. Kod investicionih usluga osiguranja suma
je izlozena fluktuacijama na trzistu, odnosno izrazena je ne kroz apsolutni nov¢ani
iznos ve¢ kroz vrednost jedinice investicionog fonda.?? Cinjenica da investicioni
rizik snosi ugovarac osiguranja ne menja prirodu pravnog posla izmedu ugovaraca
osiguranja i osiguravajuceg drustva, zato sto (kako je to francuski kasacioni sud
konstatovao) Cinjenica da osiguravajuce drustvo i dalje snosi aktuarski rizik, to jest
susrede se s neizvesnosc¢u u pogledu trenutka dospelosti obaveze, ovaj ugovor
i dalje cini po njegovoj pravnoj prirodi dovoljno aleatornim da se kvalifikuje kao
ugovor o osiguranju.?*

Bilo kakve eventualne nedoumice (barem iz aspekta evropskog prava) redio
je Evropski sud pravde svojim stavom u predmetu C-166/11, Angel Lorenzo Gonzélez
Alonso. Sud je zakljucio da se ugovorima o osiguranju takode smatraju i ugovori u
kojima rizik investicije premija u potpunostiili delimi¢no snosi ugovarac osiguranja.

Taj slucaj bio je u vezi s pravom osiguranika na odustanak od ugovora na
osnovu Direktive 85/577/EEZ o zastiti potrosaca prilikom zaklju¢enja ugovora van

2t Clan 897 ZOO. Dok je veoma tesko definisati osiguranje kao ekonomske aktivnosti, ve¢ina evropskih
zakona sadrzi slicnu definiciju ugovora o osiguranju, npr. ¢lan 1288 Austrijskog gradanskog zakonika,
¢lan 1 Nemackog zakona o ugovoru o osiguranju, pa ¢ak i u pravnim sistemima u kojima ne postoji za-
konska (doktrinarna) definicija ugovora o osiguranju (poput npr. zemalja common law tradicije) sudska
praksa je tokom vekova utvrdila osnovne elemente i principe osiguranja koji su po svojoj sustini veoma
sli¢ni izlozenim definicijama. Vidi: K. Noussia, Definition: different common law and civil law approaches
the definition of insurance, Edward Elgar, 2011, str. 38.

22 7a detaljnije o obavezama po osnovu ugovora o osiguranju vidi: P. Suleji¢, Pravo osiguranja, Beograd,
2006, str. 213-244.

% Ugovarac osiguranja nije vlasnik jedinice investicionog fonda u koju je investirao premiju, vlasnik
jedinice investicionog fonda je osiguravajuce drustvo. Funkcionalni pristup pitanju investicionih usluga
osiguranja bio bi taj kad bismo smatrali da su ovakve usluge po svojoj prirodi osiguranja zato sto ih nude
osiguravajuca drustva; Rokas, ‘Distribution by Banks & Other Distributors of Investment Policies a Focus
on the Distributed Product, Evropska revija za pravo osiguranja 1 / 2011, str. 29-30.

¢ H. Cousy, Insurance Regulation in the European Union Solvency Il and Beyond, Springer, 2017, str. 41-43.
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poslovnih prostorija,®® odnosno domenom primene ovih pravila. Naime, ¢lan 3, stav 2
ove direktive izuzimao je izdomena primene ugovore o osiguranju. Gospodina Alonsa
je na poslu posetio zaposleni osiguravajuceg drustva,Nacional Nederlanden’, i ponudio
mu vrstu ugovora o osiguranju zivota. Specificnost tog osiguranja bila je u tome sto
su korisnici osiguranja po osnovu ugovora sticali pravo na naknadu koja po svojim
osobenostima nije bila klasi¢na suma osiguranja, ve¢ je imala karakteristike naknada
koje se dobijaju iz investicione usluge, $to je, po misljenju Spanskog suda, ovaj ugovor
¢inilo mesovitim ugovorom, a ne ugovorom o osiguranju.?® Pitanje Spanskog suda
upuceno Evropskom sudu stoga je bilo da li se izuzetak od primene pravila Direktive
odnosi i na ovakve,meSovite” ugovore, za koje je sud smatrao da su samo delom ugovori
o osiguranju? Evropski sud pravde je pitanje kvalifikovao sustinski, kao pitanje toga da
li se,mesoviti” ugovori odnosno ugovori o osiguranju Zivota u kojima suma osiguranja
zavisi od vrednosti investicionog fonda smatraju ugovorom o osiguranju u smislu propisa
EU, i na to pitanje nedvosmisleno odgovorio potvrdno, bududi da su, prema stavu suda,
takvi ugovori dozvoljeni tackom lll Aneksa | Trece direktive o Zivotnom osiguranju.?’

IV. Razlike u prodajnom rezimu investicionih usluga i
investicionih polisa osiguranja

Stav Evropskog suda pravde stvorio je neobi¢nu situaciju. Ako su usluge klase
Il po svojoj pravnoj prirodi usluge osiguranja, a ne investicione usluge, onda se na
njih sasvim logi¢no odnosi pravni rezim prodaje predviden direktivama o osiguraniju,
a ne direktivama o investicionim uslugama.?® Drugim re¢ima, ova mesovita usluga
stvorila je situaciju u kojoj se sustinski iste usluge prodaju pod razli¢itim uslovima
zavisno od toga u kojoj pravnoj formi se nude i ko ih nudi na trzistu (osiguravajuce
drustvo ili investicione firme). Tri klju¢na elementa - pravila trziSnog ponasanja,
informisanje, savetovanje i profesionalne kompetencije — kvalitativno su se razlikovala
u ove dve oblasti, odnosno pravo EU je sa razli¢itim intenzitetom regulisalo ove
obaveze u razli¢itim finansijskim oblastima.

1. Informisanje

Treca generacija direktiva Zivotnog osiguranja® regulisala je obavezu
informisanja osiguravajucih drustava, pa je tako pomenuta direktiva propisala obavezu

% Qva prava danas se nalaze u Direktivi 2011/83/EU o pravima potrosaca.

% Case C-166/11. Angel Lorenzo Gonzalez Alonso, para 18.

77 Case C-166/11. Angel Lorenzo Gonzalez Alonso, Para 28-29.

2 N. Filipovi¢, Presuda evropskog suda pravde od 31. 5. 2018. U Predmetu C-542/16 lansforsakringar Sak
Forsakringsaktiebolag V Dédsboet Efter Ingvar Mattsson, Tokovi osiguranja 3/2019, str. 108-115.

» Directive 2002/83/EC of The European Parliament and of The Council of 5 November 2002 concerning
life assurance (Consolidated Life Insurance Directive).
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osiguravaca da informise ugovaraca osiguranja u pismenoj formi, na zvani¢cnom
jeziku drzave ¢lanice, na jasan i tacan nacin.*®

Direktiva o posredovanju u osiguranju®' propisivala je obavezu informisanja
na papiru ili drugom trajnom mediju, na jasan i ta¢an nacin razumljiv potrosacu
(dodatak u odnosu na direktnu prodaju — prim. aut), na sluzbenom jeziku drzave
¢lanice u kojoj je nastala obaveza ili na drugom jeziku ukoliko je tako ugovoreno
izmedu stranaka.??

Nasuprot obavezama informisanja kada se investiciona usluga prodaje kao
osiguranje, pogledajmo sada propisane obaveze informisanja koje bi se primenjivale
kada bi se ista usluga prodavala kao investiciona usluga. U tom slu¢aju primenjivao bi se
rezim trziSnog ponasanja uspostavljen Direktivom o trzistima finansijskih instrumenata.®®

Zahtev postavljen pred investiciona drustva i portfolio menadzere jeste da
klijentima informacije moraju pruziti na razumljiv nacin, tako da se u razumnoj meri
moze ocekivati da klijent shvati vrstu i rizike investicionih usluga i specifi¢nih vrsta
finansijskih instrumenata koji im se nude. Informacije moraju biti tako saopstene da
klijent bude u moguc¢nosti da donesu informisanu odluku o ulaganju.* Informacije
koje im se dostavljaju moraju biti tacne, a narocito ne smeju naglasavati potencijalnu
korist od finansijske usluge odnosno finansijskog instrumenta, a da istovremeno
nepristrasno isti¢u i ukazu na sve relevantne rizike. Informacije moraju biti prikazane
na takav nacin da ¢e ih verovatno razumeti prosecan ¢lan grupe kojoj su upucene,
kao i da e ih verovatno primiti. * | na kraju, informacije ne smeju skrivati, umanjivati
niti prikrivati vazne pojedinosti, izjave ili upozorenja. Bila kakvo uporedivanja (usluge)
moraju biti smislena i prikazana na jasan i razumljiv nacin, na trajnom mediju ili putem
veb-sajta, 3 na jeziku kojim klijent komunicira s investicionom firmom.”

2. Savetovanje
U pogledu savetovanja, pravila trziSnog ponasanja predvidena za osiguravajuca

drustva nisu zahtevala savet niti procenu potreba i Zelja osiguranika. Drugim rec¢ima,
kako osiguravajuca drustva nisu bila u obavezi da testiraju potrebe i zahteve klijenata

% Clan 36 i Aneks Ill Direktive 2002/83/EC.

31 Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on insurance
mediation OJ L 009.

32 Clan 13, stav 1 Direktive 2002/92/EC.

3 Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in
financial instruments, OJ L 145.

3 Clan 19, stav 3 Direktive 2004/39/EC.

35 Clan 27 Direktive 2006/73 EC (Directive 2006/73/EC of 10 August 2006 implementing Directive 2004/39/
EC of the European Parliament and of the Council as regards organisational requirements and operating
conditions for investment firms and defined terms for the purposes of that Directive, 0J 2006, No L 241.).
36 Clan 29, stav 4 Direktive 2006/73/EC.

37 Clan 30 Direktive 2006/73/EC.
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niti da savetuju klijenta u vezi s bilo kojom uslugom osiguranja, samim tim nije
postojala takva obaveza ni za investicione usluge osiguranja.?®

Direktiva o posredovanju u osiguranju imala je jednu opstu odredbu u vezi
sa savetovanjem - da su posrednici duzni,da na osnovu informacija koje im je dao
sam klijent utvrde barem zahteve i potrebe tog klijenta, a posebno razloge za svaki
od saveta datih klijentu o odredenoj usluzi osiguranja; pojedinosti ove obaveze
menjaju se u skladu sa slozeno$¢u ugovora o osiguranju koji se nudi.’ ¥

Zahtev iz Direktive o trziStima finansijskih instrumenata bio je da se pruzanja
investicionog saveta i davanja preporuke o investicionim uslugama i finansijskim
instrumentima prikladnim za klijenta zasnivaju na informacijama koje se prikupe od
klijenta o njegovom znanju i iskustvu u oblasti investicija u pogledu odredenih vrsta
usluga, njegovoj finansijskoj situaciji i njegovim investicionim ciljevima,*® odnosno da
se od klijenta zatraze podaci o njegovom znanju i iskustvu na podrugju investicija u
pogledu odredenih vrsta ponudenih ili zatrazenih usluga, kako bi investiciona firma
mogla proceniti jesu li odredene investicione usluge prikladne za klijenta,*' te da
ako klijent ili potencijalni klijent ne Zeli dati ove podatke, ili ako nije dao dovoljno
podataka o svom znanju i iskustvu, investiciona firma mora upozoriti klijenta da nije
u mogucnosti da utvrdi jesu li odredene usluge za njega prikladne.

3. Profesionalne kvalifikacije zaposlenih

Na kraju, vazno je razmotriti i pitanje profesionalnih kvalifikacija osoba
koje sustinski ispunjavaju obaveze informisanja i savetovanja — zaposlenih u
osiguravajucim drustvima i drustvima za posredovanje. Profesionalne kvalifikacije
i kompetencije vazan su preduslov za efikasnu zastitu korisnika svih finansijskih
usluga. U pogledu profesionalnih zahteva, pravo osiguranja EU nije nametalo stroge
zahteve obuke, a narocito je bilo upadljivo odsustvo na nivou EU bilo kakvih dodatnih
zahteva u pogledu obuka i kompetencija za one osobe $to se bave distribucijom
i prodajom investicionih usluga osiguranja.** To znadi da je ¢ak i kada su posebne
obaveze informisanja i savetovanja nametnute na nacionalnom nivou, kvalitet
informacija (neophodnih za informisanu odluku) i saveta (odnosno preporuke u
pogledu adekvatnosti) zavisio u velikoj meri od nivoa znanja koje je individualni
prodavac imao o finansijskim instrumentima Sto stoje u vezi sa uslugom osiguranja
koju nudi.

¥ Case E-11/12, Koch, Hummel and Mdiller para 69.

» Clan 12, stav 3 Direktive 2002/92/EC.

© Clan 19, stav 4 Direktive 2004/39/EC.

4 Clan 19, stav 5 Direktive 2004/39/EC.

4 CEIOPS, Report on National Measures regarding Disclosure Requirements and Professional Requirements
for Unit-Linked Life Insurance Products, which are additional to the Minimum Requirements of the CLD
and IMD, CEIOPS-DOC-20/09, July 2009, 4-8.
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Prema rezimu predvidenom direktivama o osiguranju zivota, zaposleni u
osiguravaju¢im drustvima nisu imali obavezu kontinuiranog usavrsavanja niti obuke
u pogledu investicionih usluga i finansijskih instrumenata za koje su osiguranja
bila vezana. Postojala je opsSta zakonska obaveza za ¢lanove uprave osiguravajuéeg
drustva, ali je nacelno obuka zaposlenih u neposrednom kontaktu s klijentima bila
delegirana samim osiguravajuc¢im drustvima. Istrazivanja CEIOPS-a* iz 2009. ukazuje
na to da su samo tri drzave ¢lanice imale posebne zahteve usmerene na zaposlene
u osiguravajuc¢im drustvima koji su nudili investicione usluge osiguranja.**

Posrednici u osiguranju, prema Direktivi o posredovanju u osiguranju, imali
su odredene obaveze kontinuiranog usavrsavanja, ali one su retko kada bile fokusirane
na pitanja usluge za koju su osiguranja bila vezana. Obuka posrednika u osiguranju
prvenstveno je bila usmerena na teme iz oblasti osiguranja, a ne na teme u vezi s trzisnim
rizicima, fluktuacijama na trzistu i mogucim uticajima na osiguranika. Iz pomenutog
istrazivanja proizlazi da su u pogledu posrednika osiguranja samo tri drzave ¢lanice
imale posebne zahteve $to se ti¢e znanja i sposobnosti, a samo Cetiri drzave ¢lanice
imale su posebne zahteve u pogledu obrazovanja i profesionalnog iskustva posrednika
pre nego Sto poc¢nu da se bave posredovanjem investicionih usluga osiguranja.*

Kao posledica toga, investicione usluge osiguranja nudene su od strane
zaposlenih u osiguravaju¢im drustvima, zastupnika i posrednika koji nisu bili pod
bilo kakvim eksplicitnim zakonskim obavezama da sti¢u znanja u oblasti finansijskih
instrumenata koja su u vezi s uslugom osiguranja koju su nudili.

V. Zavr$na razmatranja

U pogledu prvog pitanja, da li investicione usluge osiguranja po svojoj
pravnoj prirodi predstavljaju osiguranja, Evropski sud pravde je dao potvrdan
odgovor. Kao posledica stava suda u predmetima C-166/11 - Gonzdlez Alonso, i
C-542/16 - Lénsférsékringar Sak Férsdkringsaktiebolag and Others jasno je da se na
ovakve usluge primenjuje pravni rezim distribucije predviden direktivama iz oblasti
osiguranja. To je otvorilo dva nova problema:

1. 1z aspekta pravila trziSnog ponasanja i zastite korisnika osiguranika,
regulatorni rezim predviden direktivama iz oblasti osiguranja nije bio podesen niti

# CEIOPS, Committee of Insurance and Occupational Pensions Regulators tj. Komitet regulatora za osi-
guranja i penzione fondove, pravni prethodnika EIOPA — European Insurance and Ocuppational Pension
Supervisory Authority, tj. Evropske agencije za nadzor osiguranja i penzionih fondova.

# CEIOPS, Report on National Measures regarding Disclosure Requirements and Professional Requirements
for Unit-Linked Life Insurance Products, which are additional to the Minimum Requirements of the CLD
and IMD, CEIOPS-DOC-20/09, July 2009, str. 39.

4 CEIOPS, Report on National Measures regarding Disclosure Requirements and Professional Requirements
for Unit-Linked Life Insurance Products, which are additional to the Minimum Requirements of the CLD
and IMD, CEIOPS-DOC-20/09, July 20009, str. 40.
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dizajniran da zastiti ugovarace osiguranja i osiguranika od finansijskih rizika i trzisnih
promena kojima su osiguranici kupovinom ovakvih usluga bili izlozeni. Obaveze
informisanja (i savetovanja) u oblasti osiguranja bile su usmerene na prirodu ugovora
o osiguranju i status pruZaoca usluge osiguranja odnosno posredovanja u osiguranju, a
ne na rizike skopcane s prirodom finansijskog instrumenta za koji je osiguranje vezano.
Prvo i pre svega, propisi iz oblasti osiguranja nisu zahtevali da se ugovarac obavesti o
hibridnom karakteru usluga i rizicima koje ugovara¢ preuzima na sebe. Jedina obaveza
osiguravajuceg drustva bila je da informise osiguranika o prirodi imovine u koju je
premija investirana.* Investicione usluge osiguranja nisu uopste bile sigurne”’ kako su
to ugovaradi intuitivno pretpostavljali imajudi u vidu funkciju tradicionalnog osiguranja.

2. |z aspekta vertikalne harmonizacije propisa, investicione usluge osiguranja
prodavane su pod drugacijim regulatornim zahtevima od onih sto su bili predvideni za
investicione usluge, bez obzira na to Sto su sustinski predstavljale istu uslugu u razlicitom
pakovanju, odnosno pravnoj formi. Dok je zastita malih investitora bila detaljno razradena
na nivou EU, sli¢na (detaljna) pravila nisu postojala u oblasti zastite osiguranika.** To je
stvorilo priliku za izbegavanje propisa iz oblasti zastite malih investitora tako $to su se
investicione usluge nudile u pravnoj formi osiguranja. To je podstaklo EU da referentna
tacka za nova pravila bude pravni rezim zastite malih investitora.

Stoga jedan od osnovnih ciljeva novog regulatornog okvira EU, prvenstveno
usvajanje Direktive o distribuciji osiguranja jeste da se nivo zastite korisnika
usluga podigne na sli¢can nivo zastite koji uzivaju mali investitori.** Kao posledicu
toga, novi rezim pravila trziSnog ponasanja postavlja pred osiguravajuca drustva
potpuno nove i kompleksne pravne izazove koji iz aspekta prava osiguranja mogu
delovati neobi¢no, delom i zato $to nova pravila ne poticu iz prava osiguranja vec
sa trziSta kapitala. Zbog svega navedenog, ¢ini se da se sasvim opravdano moze
postaviti i pitanja da li je svim osiguranicima neophodan isti nivo zastite kao i malim
investitorima, odnosno da li je izmena kompletnog regulatornog okvira prikladan
odgovor na rizike uo¢ene u jednom segmentu trzista.
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sowie Losungsansatze zu Ihrer Bewaltigung; Reforms and New Challenges
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Deutsche Stiftung fur international rechtliche Zusammenarbeit e. V. (IRZ)
and Gesamtverband der Deutschen Versicherungswirtschaft e. V. (GDV),
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Abstract

This article deals with insurance-based investment products, more precisely,
with two key (legal) issues that may be raised in connection with this type of insurance.
The first issue concerns the legal nature of the insurance lines that has been addressed
in the practice of the European Court of Justice, whereas the second issue concerns
regulatory requirements for the distribution of such products, depending on their
legal form and qualification. The second issue is all the more important because the
difference in regulatory requirements was the impetus and one of the main reasons
for a comprehensive reform of the rules of market conduct in the field of insurance
and the adoption of Directive 2016/97 (EU) on insurance distribution.

Key words: insurance-based investment products, Directive on insurance distribution,
life assurance

l. Introduction: Definition of Insurance-Based Investment
Products

Insurance-based investment product is a new name for old insurance services.
These include life assurance lines classified as class lll since 1979 and the adoption
of Directive 79/267 / EEC? (so-called First Life Insurance Directive). According to the
Insurance Law (Official Gazette of RS no. 139/2014), it is about life assurance policies

' Associate in the Deposit Insurance Agency Zivkovi¢ Samardzi¢, Belgrade.
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2 First Council Directive 79/267/EEC of 5 March 1979 on the coordination of laws, regulations and admi-
nistrative provisions relating to the taking up and pursuit of the business of direct life assurance OJ L 63.
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stipulated in Article 8 paragraph 5 (life insurance on survival to a stipulated age, life
insurance on death, life insurance on survival to a stipulated age or on death) when
these policies are linked to the investment fund units.> These are, therefore, hybrid
financial services, which, by their nature partly include traditional insurance and partly
involve investment products. However, this link between insurance and investment
products can vary in its intensity. A Study commissioned by DG Internal Market and
Services of the European Union* has identified four types of hybrid services that
partly stem from insurance and partly from investment products:

- life assurance where the policyholder,,purchases” units in an investment
fund. The sum insured and the value of the policy at maturity is dependent
on the growth of the fund, and there is generally no guarantee to the value
of the sum insured.® Basically, investment risk in such product is borne by
the policyholder. Capital market directly impacts the value of the sum
insured (unit-linked life assurance);

- life assurance where the policy’s cash value is tied to the performance of
a financial index, (index-linked life assurance);

- insurance products where benefits are partly guaranteed and partly
dependent on the evolution of assets in which the premium is invested,
and which are chosen by the policyholder. In this case, the insurance firm
partially invests the premiums in guaranteed assets and partly in assets on
the account and risk of policyholder. This mostly concerns undertakings
for collective investments in transferable securities;’

A ,new” name introduced by the Regulation EU no. 1286/2014,2 and the

Directive on Insurance Distribution,’ is ,insurance-based investment products” and
thus, for easier reference, this term should be used in future for all four types of

3 S. Olevi¢, Perspectives of Life Insurance Development in Serbia, Insurance Trends 4 - 2016, pp. 67-68.
* Europe Economics, The Study on the Costs and Benefits of Potential Changes to Distribution Rules for
Insurance Investment Products and other Non-MIFID Packaged Retail Investment Products (Final Report),
September 2010, pp.1-2.

> The owner of the assets i.e. of the investment fund unit in which the premium is invested is not the
policyholder but the insurance company. See: Rokas, ‘Distribution by Banks & Other Distributors of
Investment Policies a Focus on the Distributed Product; European Insurance Law Review 1 - 2011, pp. 30.
¢ Europe Economics, The Study on the Costs and Benefits of Potential Changes to Distribution Rules for
Insurance Investment Products and other Non-MIFID Packaged Retail Investment Products (Final Report),
September 2010, pp.1-2.

7 Defined in Article 1 paragraph 2 of Directive 2009/65/EC as undertakings with the sole object of collec-
tive investment in transferable securities or in other liquid financial assets referred to in Article 50 (1) of
capital raised from the public and which operate on the principle of risk-spreading.

8 Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November 2014
on key information documents for packaged retail and insurance-based investment products (PRIIPs),
0J 2014, No L 352.

° Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on insurance
distribution, OJ L 26 (Insurance Distribution Directive).
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services. Insurance-based investment product is defined as an insurance product
where maturity or surrender value is “wholly or partially exposed, directly or indirectly,
to market fluctuations”.'®

Il. Differences between Classic Insurance and Insurance-Based
Investment Product

What are the key differences between classic life assurance and insurance-
based investment products? In life assurance, the insurer’s obligation consists of the
payment of the agreed sum insured in the event of death or survivorship. The insurance
contract therefore by its economic nature (even when there is no link to the investment
fund units) combines the elements of savings and the elements of hedging."

In traditional life assurance, the premiums paid under a concluded contract
are invested at the own risk of the insurance company i.e. the company bears the
investment risk. From the perspective of policyholders, ROE in life assurance is
relatively small. Investment strategy is adopted at the level of the insurance company,
and is subject to strict regulation and supervision, taking into account strict rules
on risk exposure and solvency. Most traditional insurance lines have a guaranteed
sum insured, with some exceptions that entitle the policyholder to a share in the
insurance company'’s profits.

Life assurance had successfully operated on these principles until the
1980s when business model was changed owing to the combination of economic
circumstances and amendments to legal framework."”? When it comes to economy,
insurance companies, faced with the growth and momentum of stock markets and
falling interest rates, found it difficult to use their prudent investment strategies to
pay out life benefits. In such circumstances, clients were attracted by other financial
services and investments that were able to generate higher ROE.

In response to this new situation, insurance companies have massively
started to offer hybrid insurance services i.e. policies linked to certain financial
instruments on the capital market. Such services provided for the option that the
policyholder may choose how his premiums would be invested. However, that right

19 Article 2 paragraph 17 of Insurance Distribution Directive.

" According to some authors, particularly those coming from English-speaking countries, life assurance
is more similar to insurance-based investment product than to property insurance because the main
property insurance principles, such as indemnity principle, among others, are not applied in life assurance.
In other words, according to that belief, almost all life assurance lines are inherently investment-related,
regardless of how the value of the sum insured is determined. See: R. Merkin, Insurance Law - an Intro-
duction, Routledge, 2007, pp. 5-6.

12 Undoubtedly, such insurances existed before, but only with the change of the legal framework and
the economic situation in the eighties and the nineties did they see the expansion in the markets of
Western Europe.
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came with the transfer of the investment risk onto the policyholder. The customers
found that such products were attractive because in their search for higher ROE they
were able to participate in the capital markets and have higher returns than those
offered through the purchase of traditional life policies.'® For insurance companies,
the advantage of switching to business models based on such types of insurance
was, among other things, that insurance-based investment products were less
burdensome for insurance companies in terms of (then) solvency requirements.™
Apparently, the strategy of switching to insurance-based investment products was
successful. In the period between 1995 and 2000, the premiums collected through
the sale of investment-based insurance policies went up by 24%, whereas in the
same period, traditional life business recorded the growth of only 5%.'

Hard sale of such insurance services marked the beginning of a fundamental
transformation in the insurance industry. Some authors consider that this helped the
revival of life assurance,’® while the others tend to see the neglect of the main protective
function of insurance as one of the first causes of the crisis and indications of the
collapse that occurred in 2008."” Whichever way that transformation was perceived, the
Rubicon was crossed and that was quite logical, if not expected. Insurance companies
are the largest institutional investors, and there was no point to prevent the largest
institutional investors from providing investment products directly or indirectly by
prohibiting them to sell insurance combined with investment products. However,
it was the hybrid nature of these services that made them particularly problematic
from a legal point of view and particularly risky for policyholders. The policy value
was directly linked to the value of the investment fund unit, with the possibility to
increase over time, but also decrease due to changes in the market.

13 Economic circumstances and growth of capital market are the main preconditions for attracting clients
to such services; See: S. Olevi¢, Perspectives of Life Insurance Development in Serbia, Insurance Trends
4-2016, pp. 79-80.

4 Some authors believe that the transition to Solvency Il regime is largely caused by hard selling of unit-
linked insurance in the European markets and the risks associated with unit-linked insurance services.
N. Moloney, How to Protect Investors Lessons from the EC and the UK, 2010, Cambridge University Press,
pp.195.; Unit-linked policies were beneficial for insurance companies in terms of capital requirements.
The solvency requirements laid down for traditional life business require life insurers to hold 4% of
mathematical reserves plus 0.3% of the sum at risk, while for unit-linked policies the requirements
were 1% of the fund value plus 0.3% of the sum at risk; Swiss Re, Unit-linked life insurance in western
Europe: regaining momentum?, Sigma Study No. 3/2003, pp. 7. available at: http://www.asefi.it/portale/
approfondimenti/vita/1119.pdf

15 Swiss Re, Unit-linked life insurance in western Europe: regaining momentum?, Sigma Study No. 3/2003,
pp. 11.

1 H. Cousy, Insurance Regulation in the European Union Solvency Il and Beyond, Springer, 2017, pp.41.
17"W. Rohrbach, ‘Externe und interne ursachen der Lebensversicherung Krise sowie Lésungsansatze zu
Ihrer Bewaltigung, Reforms and New Challenges in Insurance Law, Association for Insurance Law of Serbia
(AIDA Serbia), Deutsche Stiftung fur international rechtliche Zusammenarbeit e. V. (IRZ) and Gesamtverband
der Deutschen Versicherungswirtschaft e. V. (GDV), AIDA Serbia, IRZ Bonn, GDV Berlin, 2016, pp. 199-201.
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Therefore, three key differences between traditional life assurance and
insurance-based investment products can be summarized as differences in terms of:
- premium investments (investment strategy): in traditional insurance, the
investment strategy is adopted by insurance company, while in the case of
insurance-based investment products, it is the policyholder who decides

where and how his premium will be invested;

- investment risk: in traditional life assurance, the investment risk is borne
by the insurance company, while in insurance-based investment products,
the policyholder assumes the investment risk;

- Amounts of the sum insured: in traditional life assurance, the sum insured
/ redemption value is determined in advance by the insurance contract,
while in insurance-based investment products, the value of the sum insured
/ policy redemption value depends on the unit value of the investment
fund or other financial instrument in which the policyholder chooses to
invest his premium.

lll. Can Insurance-Based Investment Products Qualify as
Insurance by Their Legal Nature?

With the increased share of insurance-based investments in the life market,
it was only a matter of time before this issue will be presented to the national
and European courts. It is the aforementioned features i.e. the primary issue of
policyholders assuming the investment risk that will be controversial in the legal
qualification of these insurance lines. Risk transfer is traditionally one of the basic
insurance features.'® The insurance company assumes a certain risk to which the
insured is exposed, while the insured in turn pays the insurance premium. In the case
of traditional insurance, the insurance company bears both actuarial and investment
risk. In the case of investment-based insurance policies, the investment risk is borne
by the policyholder, while the insurance company bears only the actuarial risks.”
The obligation of the insurance company under such insurance contracts is “only”
the payment of the value contained in the unit of the investment fund for which the
policyholder opted at the conclusion of the contract, and in which the premiums
under the contract are invested.” Therefore, the question can justifiably be raised
as to whether a contract in which there is no transfer of financial risk can still be
considered an insurance contract.

18 R. Merkin, Colinvaux’s Law of Insurance, 11th Edition, Sweet & Maxwell, 2016, para 1-030; John Lowry &
Philip Rawlings, Insurance Law Cases And Materials, 2004, Hart Publishing, 2004, pp. 45.

19 Case C-166/11. Angel Lorenzo Gonzalez Alonso, para 20.

% To be achieved by insurance company with the change of its own investment strategies.
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In order to answer this question, it is necessary to consider mutual obligations
of the contracting parties. Under an insurance contract a policyholder shall assume
the obligation to pay a specific amount to an insurer, while the insurer shall assume
the obligation, should an insured event take place, which represents the case covered
by insurance, to pay to the insured person, or to a third party, compensation, the
stipulated amount, or to do something else.”

From the above, it can be concluded that for the policyholder, the main obligation
under the insurance contract is the payment of the premium, and for the insurance
company the payment of indemnity or the agreed sum in case of risk occurrence.?
The key difference between investment-based and standard life assurance is not a
different obligation of the insurance company (in terms of payment of a certain amount),
but the manner of determining the extent of obligation (sum) under the contract. The
investment-based insurance policy still covers the biometric risk (death), the right to
receive the payment of the insured amount still exists upon the risk occurrence i.e. the
survival to a particular age, and the only difference is how the sum insured is calculated.
In traditional insurance, the amount is predetermined and more or less fixed at the time
of contract conclusion. In insurance-based investment products, the sum is exposed
to market fluctuations i.e. it is not expressed through the absolute amount of money
but through the value of the investment fund unit.? The fact that the investment risk is
borne by the policyholder does not change the nature of the legal transaction between
the policyholder and the insurance company because (as the French Court of Cassation
noted) the fact that the insurance company still bears the actuarial risk, namely faces
the uncertainty regarding maturity of the obligation, still makes it sufficiently aleatory
in its legal nature to be able to qualify as an insurance contract.?*

If there were any doubts as to the aforementioned (at least from the aspect
of the European law), they were resolved by the European Court of Justice with its

21 Article 897 of the Law of Contracts and Torts. While it is very difficult to define insurance as an economic
activity, most European laws contain a similar definition of insurance contracts, e.g. Article 1288 of the
Austrian Civil Code, Article 1 of the German Insurance Contract Act, and even administrative systems
in which there is no legal (doctrinal) definition of insurance contract (such as countries of common
law tradition) case law has established the basic elements and insurance principles that are inherently
very similar to the presented definitions. See: K. Noussia, Definition: different common law and civil law
approaches the definition of insurance, Edward Elgar, 2011, pp. 38.

22 For more details about the obligations under insurance contract see: P. Suleji¢, Pravo osiguranja,
Beograd, 2006, pp. 213-244.

% A policyholder is not the owner of the unit of the investment fund in which he has invested the
premium. The owner of the investment unit is the insurance company. A functional approach to the
issue of insurance-based investment products would be to consider that such products are insurance
by their nature because they are offered by insurance companies; Rokas, ‘Distribution by Banks & Other
Distributors of Investment Policies a Focus on the Distributed Product; European Insurance Law Review
1-2011, pp. 29-30.

¢ H. Cousy, Insurance Regulation in the European Union Solvency Il and Beyond, Springer, 2017, pp. 41-43.
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ruling in the case of C-166/11, Angel Lorenzo Gonzdlez Alonso. The Court concluded that
insurance contracts are also considered the contracts in which the risk of premium
investment is borne in whole or in part by the policyholder.

This case was connected with the right of the insured to waive the contract
under Council Directive 85/577/EEC to protect the consumer in respect of contract
negotiated away from business premises,? i.e. in line with the application of these
rules. Namely, Article 3 paragraph 2 of this Directive excluded insurance contract
from its application. An employee of insurance company, Nationale Nederlanden,
visited Mr Gonzalez Alonso at his place of work to offer him a financial product.
The specific nature of such insurance was that the beneficiaries were entitled to
benefits which, in their nature were not the standard sum insured but had the
characteristics of benefits that follow investment services which, according to the
Spanish court, converted this contract into a mixed contract and not an insurance
contract.? The question of the Spanish court to the European Court was therefore
whether the exception to the application of the rules of Directive also applied to
such “mixed” contracts, which the court considered insurance contracts only in part?
The European Court of Justice has essentially qualified the question as a question of
whether“mixed” contracts or life assurance contracts where the sum insured depends
on the value of the investment fund are considered insurance contracts in terms
of EU regulations, and answered this question unequivocally. Namely, according
to this court, such contracts are permitted by point lll of Annex | to the Third Life
Insurance Directive.?”

IV. Differences in the Treatment of Selling the Investment
Products and Investment-Based Insurance Policies

The position of the European Court of Justice has created an unusual situation.
If, by their legal nature, Class Il services are insurance services and not investment
services, then it is only logical that they are covered by the legal treatment of selling
provided for by the insurance directives and not by the investment services directives.?
In other words, this mixed service has created a situation in which essentially the
same services are sold under different conditions depending on the legal form in
which they are offered and depending on who offers them on the market (insurance
company or investment firms). The three key elements - rules of market conduct,
information, advice and professional competences —qualitatively differ in these two

% These rights can be found today in Directive 2011/83/EU on consumer rights.

% Case C-166/11. Angel Lorenzo Gonzélez Alonso, para 18.

7 Case C-166/11. Angel Lorenzo Gonzélez Alonso, para 28-29.

% N. Filipovi¢, Decision of the European Court of Justice of 31- 5- 2018 in Case C-542/16 lansforsakringar
Sak Forsakringsaktiebolag V Dodsboet Efter Ingvar Mattsson, Insurance Trends 3/2019, pp. 108-115.
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areas. Namely, the EU law regulated these obligations in different financial areas
with different intensity.

1. Information

The third generation life assurance Directive?® regulated the obligation of
insurance companies to inform and thus, the said directive stipulated the obligation
of the insurer to communicate the information to the policyholder in writing, in a
clear and accurate manner, and in an official language of the Member State.®®

Directive on insurance mediation®' stipulated the obligation to communicate
information on paper or on any other durable medium, in a clear and accurate
manner, comprehensible to the customer (supplement to direct selling — author’s
comment), in an official language of the Member State of the commitment or in
any other language agreed by the parties.®

Contrary to the obligation to communicate information when selling an
investment product as insurance, let us now take a look at the prescribed obligation
to inform, that would apply if the same product was sold as an investment product.
In such case, the treatment of market conduct established in Directive on markets
in financial instruments would be applied.®

The requirement for investment firms and portfolio managers is that they must
provide information to customers in a comprehensible form so that the customer is
reasonably able to understand the nature and risks of the investment service and of
the specific type of financial instrument that is being offered. The information must be
communicated so that the client is able to make an informed investment decision.>
Communicated information must be accurate and in particular must not emphasise
any potential benefits of an investment service or financial instrument without also
giving a fair and prominent indication of any relevant risks. The information must
be presented in a way that is likely to be understood by the average member of the
group to whom it is directed, or by whom it is likely to be received. 3> Eventually, the
information must not disguise, diminish or obscure important items, statements or

» Directive 2002/83/EC of the European Parliament and of the Council of 5 November 2002 concerning
life assurance; (Consolidated Life Insurance Directive).

% Article 36 and Annex lIl to Directive 2002/83/EC.

31 Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on insurance
mediation OJ L 009.

32 Article 13 paragraph 1 Directive 2002/92/EC.

3 Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in
financial instruments, OJ L 145.

3 Article 19 paragraph 3 Directive 2004/39/EC.

3 Article 27 Directive 2006/73 EC (Directive 2006/73/EC of 10 August 2006 implementing Directive 2004/39/
EC of the European Parliament and of the Council as regards organisational requirements and operating
conditions for investment firms and defined terms for the purposes of that Directive, OJ 2006, No L 241).
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warnings. Any comparisons (services) must be meaningful, shown in a clear and
comprehensible manner, and provided in a durable medium or by means of a website,
3¢ in the language in which the client communicates with the investment firm.?”

2. Advice

In terms of advice, the rules of market conduct laid down for insurance
companies did not require advice or an assessment of the needs and wishes of
the insureds. In other words, as insurance companies were not required to survey
the needs and demands of clients or to advise the clients regarding any insurance
product, there was no such obligation for insurance-based investment products.*®

Insurance Mediation Directive had one general provision regarding advice
- the insurance intermediaries shall: ,at least specify, in particular on the basis of
information provided by the customer, the demands and the needs of that customer
as well as the underlying reasons for any advice given to the customer on a given
insurance product; these details shall be modulated according to the complexity of
the insurance contract being proposed.” ¥

The requirement of Directive on markets in financial instruments was that
when providing investment advice or portfolio management the investment firm shall
obtain the necessary information regarding the client’s knowledge and experience
in the investment field relevant to the specific type of product or service, his financial
situation, and his investment objectives.** Namely, the firm shall ask the client to
provide information regarding his knowledge and experience in the investment field
relevant to the specific type of product or service offered or demanded so as to enable
the investment firm to assess whether the envisaged investment service or product is
appropriate for the client,*' and if the client or potential client elects not to provide this
information, or if he provides insufficient information regarding his knowledge and
experience, the investment firm shall warn the client that such a decision will not allow
the firm to determine whether the envisaged service or product is appropriate for him.

3. Professional Qualifications of Employees

Finally, it is important to consider the issue of professional qualifications of
persons who essentially fulfil the obligations to communicate information and provide

% Article 29 paragraph 4 Directive 2006/73/EC.

37 Article 30 Directive 2006/73/EC.

¥ Case E-11/12, Koch, Hummel and Mdiller para 69.
% Article 12 paragraph 3 of Directive 2002/92/EC.
0 Article 19 paragraph 4 of Directive 2004/39/EC.
41 Article 19 paragraph 5 of Directive 2004/39/EC.
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advice - employees in insurance and brokerage companies. Professional qualifications
and competencies are an important prerequisite for effective protection of users
of all financial services. With regard to professional requirements, EU insurance law
did not impose strict training requirements, and in particular there was a striking
absence at EU level of any additional training and competence requirements for those
involved in the distribution and selling of insurance-based investment products.*? This
means that even when specific obligations to communicate information and provide
advice are imposed at the national level, the quality of information (necessary for an
informed decision) and advice (i.e. adequacy recommendations) largely depended
on the level of knowledge that the individual seller had about financial instruments
related to the offered insurance product.

Under the regime provided for in the life insurance directives, employees
in insurance companies were not obliged to undergo continuous professional
development or training in terms of insurance-based investment products and
financial instruments to which the policies were linked. There was a general legal
obligation for members of the management of an insurance company, but in general,
the training of employees in direct contact with clients was delegated to the insurance
companies themselves. A 2009 CEIOPS survey* indicates that only three Member
States had specific requirements directed to employees of insurance companies
that offered insurance-based investment products.*

Under Insurance Mediation Directive, insurance intermediaries had certain
obligations to undergo continuous training, but such obligations were rarely focused
on the issues of the product to which the policies were linked. The training of insurance
intermediaries was primarily focused on the topics in the field of insurance, and not
on the topics related to market risks, market fluctuations, and possible impacts on
the insured persons. The study shows that with regard to insurance intermediaries,
only three Member States had special requirements in terms of knowledge and
skills, and only four Member States had special requirements with regard to the
education and professional experience of intermediaries before they start selling
insurance-based investment products.*

4 CEIOPS, Report on National Measures regarding Disclosure Requirements and Professional Requirements
for Unit-Linked Life Insurance Products, which are additional to the Minimum Requirements of the CLD
and IMD, CEIOPS-DOC-20/09, July 2009, 4-8.

# CEIOPS, Committee of Insurance and Occupational Pensions Regulators, legal predecessors of EIOPA
- European Insurance and Occupational Pension Supervisory Authority.

# CEIOPS, Report on National Measures regarding Disclosure Requirements and Professional Requirements
for Unit-Linked Life Insurance Products, which are additional to the Minimum Requirements of the CLD
and IMD, CEIOPS-DOC-20/09, July 2009, pp. 39.

4 CEIOPS, Report on National Measures regarding Disclosure Requirements and Professional Requirements
for Unit-Linked Life Insurance Products, which are additional to the Minimum Requirements of the CLD
and IMD, CEIOPS-DOC-20/09, July 2009, pp. 40.
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Consequently, insurance-based investment products were offered by
employees of insurance companies, agents and intermediaries who were not
subject to any explicit legal obligation to acquire knowledge in the field of financial
instruments that related to the insurance product they offered.

V. Final Considerations

With regard to the first question as to whether insurance-based investment
products constitute insurance by their legal nature, the European Court of Justice
has given an affirmative answer.

As a consequence of the court’s position in cases C-166/11 - Gonzdlez
Alonso, and C-542/16 - Léinsférsdkringar Sak Férsdkringsaktiebolag and Others, it is
clear that such services are subject to the treatment of distribution provided for in
the insurance directives. This raised two new issues:

1.When viewed from the market conduct rules and protection of policyholders,
the regulatory treatment in the field of insurance envisaged by the directives was
not adjusted or designed to protect policyholders and the insureds from financial
risks and market changes to which policyholders were exposed by purchasing such
products. The obligations to communicate information (and to advise) in the field
of insurance were focused on the nature of the insurance contract and the status of
the provider of insurance services i.e. insurance intermediation, and not on the risks
associated with the nature of the financial instrument to which the insurance is linked.
First and foremost, the insurance regulations did not require that the policyholder
is informed of the hybrid nature of products and the risks he assumes. The only
obligation of an insurance company was to inform the insured of the nature of the
underlying assets in which the premium was invested.*  Insurance-based investment
products were not a safe investment“ as the policyholders intuitively assumed
having in mind the way in which traditional insurance operates.

2. From the aspect of vertical harmonization of regulations, investment-based
insurance products were sold under regulatory requirements that were different
from those envisaged, regardless of the fact that they essentially represented the
same but differently packaged product i.e. legal form. While the protection of small
investors was elaborated in detail at the EU level, similar (detailed) rules did not exist
in the field of protection of insured persons.® This created an opportunity for evasion
of regulations in the field of protection of small investors by offering investment

4 Annex Ill 12a, Directive 2002/83/EC.

4 Opinion of AG, Campos Sanchez-Bordona of 21 November 2017 in Case C-542/16, Ldnsférsdkringar
Sak Férsdkringsaktiebolag and Others, para.79.

# Moloney, How to Protect Investors Lessons from the EC and the UK, Cambridge University Press, 2010, pp. 253.
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products legally shaped as insurance. This prompted the EU to take a legal treatment
of the protection of small investors as the reference point for the new rules.

Therefore, one of the main objectives of the new EU regulatory framework
is to raise the level of protection of service users and create a level playing field in
respect of small investors, notably through the adoption of Insurance Distribution
Directive.* Consequently, the new treatment of the rules of market conduct poses
completely new and complex legal challenges to insurance companies, which
from the aspect of insurance law may seem unorthodox, partly because the new
rules do not originate from insurance law but from the capital market. Due to the
aforementioned, it seems that it is quite justified to raise a question whether all
policyholders need the same level of protection as small investors, or whether the
change of the complete regulatory framework is an appropriate response to the
risks identified in one market segment.

Literature

- Case C-166/11. Angel Lorenzo Gonzalez Alonso.

« Case E-11/12, Koch, Hummel and Mdiller.

« CEIOPS, Report on National Measures regarding Disclosure Requirements
and Professional Requirements for Unit-Linked Life Insurance Products, which
are additional to the Minimum Requirements of the CLD and IMD, CEIOPS-
DOC-20/09, July 2009.

« Directive (EU) 2016/97 of the European Parliament and of the Council of
20 January 2016 on insurance distribution, OJ L 26 (Directive on Insurance
Distribution).

- Directive 2002/83/EC of The European Parliament and of The Council of
5 November 2002 concerning life assurance (Consolidated Life Insurance
Directive).

- Directive 2002/92/EC of the European Parliament and of the Council of 9
December 2002 on insurance mediation OJ L 009.

« Directive 2004/39/EC of the European Parliament and of the Council of 21
April 2004 on markets in financial instruments, OJ L 145.

« Directive 2006/73/EC of 10 August 2006 implementing Directive 2004/39/
EC of the European Parliament and of the Council as regards organisational
requirements and operating conditions for investment firms and defined
terms for the purposes of that Directive, OJ 2006, No L 241.

« Europe Economics, The Study on the Costs and Benefits of Potential Changes
to Distribution Rules for Insurance Investment Products and other Non-
MIFID Packaged Retail Investment Products (Final Report), September 2010.

4 Preamble No. 10 to the Insurance Distribution Directive.

@) TOKOVI OSIGURANLA 3/2020] 55



N. Filipovié: Two Issues Concerning Insurance-Based Investment Products,
in Retrospect

« First Council Directive 79/267/EEC of 5 March 1979 on the coordination of
laws, regulations and administrative provisions relating to the taking up
and pursuit of the business of direct life assurance OJ L 63.

« H. Cousy, Insurance Regulation in the European Union Solvency Il and Beyond,
Springer, 2017.

« John Lowry & Philip Rawlings, Insurance Law Cases And Materials, 2004,
Hart Publishing, 2004.

«N. Filipovi¢, Decision of the European Court of Justice of 31.5.2018. In
Case C-542/16 lansforsakringar Sak Forsakringsaktiebolag V Dodsboet
Efter Ingvar Mattsson, Insurance Trends 3/2019.

+ N. Moloney, How to Protect Investors Lessons from the EC and the UK, 2010,
Cambridge University Press.

+ Opinion of AG,Campos Sanchez-Bordona of 21 November 2017 in Case
C-542/16, Lansforsakringar Sak Forsakringsaktiebolag and Others.

« R. Merkin, Colinvaux’s Law of Insurance, 11th Edition, Sweet & Maxwell, 2016;

« R. Merkin, Insurance Law - an Introduction, Routledge, 2007.

« Regulation (EU) No 1286/2014 of the European Parliament and of the
Council of 26 November 2014 on key information documents for packaged
retail and insurance-based investment products (PRIIPs), 0J 2014, No L 352.

« Rokas, ‘Distribution by Banks & Other Distributors of Investment Policies a
Focus on the Distributed Product, European Insurance Law Review 1-2011.

+ S. Olevi¢, Perspectives of Life Insurance Development in Serbia, Insurance
Trends 4-2016.

+ Swiss Re, Unit-linked life insurance in western Europe: regaining
momentum?, Sigma Study No. 3/2003, available at: http.//www.asefi.it/
portale/approfondimenti/vita/1119.pdf.

« W. Rohrbach, ‘Externe und interne ursachen der Lebensversicherung Krise
sowie Losungsansatze zu Ihrer Bewaltigung; Reforms and New Challenges
in Insurance Law, Association for Insurance Law of Serbia (AIDA Serbia),
Deutsche Stiftung fur international rechtliche Zusammenarbeit e. V. (IRZ)
and Gesamtverband der Deutschen Versicherungswirtschaft e. V. (GDV),
AIDA Serbia, IRZ Bonn, GDV Berlin, 2016.

Translated by: Zorica Simovic, Grad. Philol.

56 [3/2020 @) TOKOVI OSIGURANJA



Clanci

UDK:368.183:368.3:368.98:327.32.3:35.08:355.85:343.53
DOI: 10.5937/tokosig2003057P

Dr Milos M. Petrovic'’

NEOPHODNOST BLIZE MEDUNARODNE SARADNJE
RAZLICITIH USTANOVA U BORBI PROTIV PREVARA
U OSIGURANJU

STRUCNI RAD

Apstrakt

U ovom radu bice analizirano nekoliko primera prevara u domenu osiguranja
zZivota i osiguranja od nesre¢nog slucaja (nezgode). Slucajevi koji su predmet ¢lanka
prema ozbiljnosti pocinjenog krivi¢nog dela mogu se svrstati u red ,tvrdih prevara’,
a prema tipu izvora u ,eksterne” prevare. Tok i epilog tih sudskih procesa pokazuje
znacaj Sto blize koordinacije pravosudnih, policijskih i osiguravajucih ustanova, kao
i sve zastupljeniji medunarodni predznak u prevarama u osiguranju, koji zahteva i
jacanje prekogranic¢ne interinstitucionalne saradnje. Takode, narocito zapaZenu ulogu
u razotkrivanju laznih zahteva u osiguravajucoj delatnosti imaju i vestaci iz sve veéeg
broja disciplina, od medicine, preko masinstva, do tehnoloskih nauka. Njihove ekspertize
mogu odlucujuce doprineti rasvetljavanju okolnosti svakog pojedina¢nog slucaja.
Primeri prikazani u ovom ¢lanku ilustruju da bliza saradnja izmedu svih spomenutih
aktera i upotreba naprednih metoda i tehnologija predstavljaju nezamenljiv alat u
valjanoj i efikasnijoj borbi protiv prevara u domenu osiguranja.

Kljuéne reci: prevare u osiguranju, laZni odstetni zahtev, osiguranje Zivota, medunarodna
saradnja

l. Uvod

Prevare u osiguranju zastupljene su u svim oblastima koje pokriva ta delatnost;
od saobracajnih, preko zdravstvenih, do imovinskih i drugih (laznih ili preuvelic¢anih)
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odstetnih zahteva. Radi se o ¢inu protivpravnog zahtevanja isplate od osiguravaca na
osnovu lazne tvrdnje po polisi osiguranja.? Prevare u osiguranju takode se povezuju
i sa situacijama poput davanja neistinitih ili nepotpunih informacija u prijavama za
osiguranje ili osiguravajuc¢im obrascima, kao i iznoSenje zahteva o gubitku zasnovanog
na neistinitim ili obmanjujuc¢im okolnostima, ukljucujuci i preterivanje u pogledu
nastalog slucaja.? Kao jos jedan od pojmova koji se blisko povezuje s tim fenomenom
jeste moralni hazard, odnosno rizik da ¢e se ponasanje osobe razlikovati u slu¢aju da
ima ugovorenu polisu osiguranja u odnosu na situaciju kada je nema, sto predstavlja
izazov u svim domenima osiguravajuce delatnosti. Taj fenomen bice blize analiziran
u okviru nekoliko slucajeva koji su predmet ovog ¢lanka.

Jedna od osnovnih klasifikacija prevara u osiguranju jeste podela na,tvrde
prevare’, koje se desavaju kada se s predumisljajem planira ili izmislja gubitak, i
».meke prevare’, koje se zasnivaju na legitimnim zahtevima, ali gde postoji element
koristoljublja, npr. putem preuveli¢avanja nastale Stete.® U slucaju iz slovenacke
prakse radilo se o zahtevu za osiguranje od posledica nesre¢nog slu¢aja (nezgode).
Taj vid osiguranja moze pokriti iznenadne dogadaje i okolnosti koji kao posledicu
imaju smrt, potpuni, delimi¢ni, privremeni ili trajni invaliditet ili naruseno zdravlje
koje zahteva lecenje. U pomenutom slucaju radi se o zahtevu po osnovu nesre¢nog
slucaja koji je ishodovao odredenim stepenom invaliditeta, a koji je doveden u
pitanje na osnovu dokaza u vezi s nezgodom osiguranice. U ovom tekstu bice ukratko
prikazan i predmet jednog americkog osiguranika, u ¢ije je ime pokrenut zahtev za
isplatu premije po osnovu smrtnog ishoda.

Pored podele na ,tvrde” i ,meke” prevare, koja se povezuje s ozbiljnos¢u
slucaja, u upotrebi je i dodatna klasifikacija prema izvoru prevare - na interne tj.
unutrasnje prevare, i na eksterne tj. prevare $to dolaze spolja.” Interne prevare se
kolokvijalno nazivaju i ,insajderskim®, i one se odnose na situacije kada zaposleni u
osiguranju saraduje s osiguranikom u cilju prikazivanja lazne ili preuveli¢ane stete,
a zarad ostvarivanja prava na osiguranu sumu. S druge strane, eksterne prevare
su one gde osiguranici ili neko trece lice zahteva naknadu Stete koja je izmisljena
ili preuvelicana.? Dalje u tekstu bice prikazano nekoliko primera ,tvrdih” prevara u
osiguranju koje su eksternog karaktera.

2 Slobodan Petrovi¢, Milosav Stojanovi¢, Prevare u osiguranju, Tokovi osiguranja br. 1/2012, str. 61.

3 Insurance Europe, Insurance fraud: not a victimless crime, IE report, Brussels, 2019, p. 4.

¢+ Porde Cuzovi¢, Prevare i moralni hazard u osiguranju, Evropska revija za pravo osiguranja, ISSN 2334-
833X, 1/2020, p. 3.

® Slobodan Petrovi¢, Milosav Stojanovi¢, Prevare u osiguranju, Tokovi osiguranja br. 1/2012, str. 64.

¢ Kompanija,Dunav osiguranje”, Osiguranje od posledica nesre¢nog slucaja (nezgode), https://www.
dunav.com/proizvodi/nezgode/, pristupljeno: 10. 9. 2020.

7 Insurance Europe, Insurance fraud: not a victimless crime, IE report, Brussels, 2019, p. 5.

8 Ibid.

° Ibid.
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Prevara u osiguranju odnosi se na objekat ili subjekat osiguranja koji se s
namerom unistava, ostecuje ili sakriva, u nastojanju da se naplati osigurana suma.'™
U domacem, kao i u drugim evropskim zakonodavstvima, ta pojava klasifikuje se
kao krivi¢no delo, koje se manifestuje u dva oblika: sakrivanje, ostecenje ili unistenje
osigurane stvari, s jedne strane, i samopovredivanje, telesno ostecenje i narusavanje
zdravlja samom sebi."" Veoma znacajnu ulogu u dokazivanju takvih zloupotreba imaju
struc¢njaci i profesionalci iz razlicitih oblasti, od onih u pravosudu, preko policijskih
sluzbenika, do samih zaposlenih u delatnosti osiguranja, koji medusobno saraduju u
takvim situacijama. Takode, u sve globalizovanijem svetu, postoji i sve snaznija potreba
za blizom saradnjom institucija na medunarodnom nivou u suzbijanju takvih krivi¢nih
dela. Slucajevi koji ¢e biti analizirani predstavljaju primere bliske interinstitucionalne,
ali i medudrzavne saradnje, koji su doprineli rasvetljavanju okolnosti neophodnih za
donosenje odgovarajucih odluka u vezi s osiguravajucim zahtevima. Osnovne informacije
o slucajevima koji su predmet ovog teksta najve¢im delom preuzete su iz inostranih
medijskih tekstova koji su navedeni u spisku koris¢ene literature. Cinjenica da su mediji
prili¢no azurno pratili te kriviéne procese predstavlja donekle povoljnu okolnost za
osiguravace, imajudi u vidu da je izvestavanje o slu¢ajevima doprinelo upoznavanju
i podizanju nivoa svesti javnosti o zloupotrebama u oblasti osiguravajuce delatnosti.

1. Zahtev za isplatu osigurane sume po osnovu nesrec¢nog slucaja

Dvadesetjednogodisnjakinja iz Ljubljane u januaru 2019. godine stigla je u
bolnicu u pratnji nekoliko osoba. Povreda je bila ozbiljna: devojka je ostala bez leve
Sake tokom, kako je tvrdila, secenja grana kruznom testerom (cirkularom) na svom
imanju.’? Ve¢ u bolnici uo¢ena je ¢injenica da ni pacijentkinja ni njeni pratioci nisu
sa sobom u bolnicu poneli odse¢enu $aku ove dvadesetjednogodisnjakinje, kako
bi doktori pokusali da je spasu, $to je samo po sebi bilo donekle ¢udno.”™ Medutim,
uprkos tome, uz inicijativu doktora, organizovano je dopremanje 3ake iz njenog
doma kako bi bila blagovremeno prisivena.'

Uskoro je pokrenuta istraga oko ovog slucaja koja je, pored spomenute
devojke, obuhvatila i njenog partnera, kao i njegove roditelje.' Policija je zvani¢no

' Joko Dragojlovi¢, Krivi¢no delo prevare u osiguranju, Kultura polisa, Novi Sad, str. 674.

11" |bid, 676.

12 Politika online, Zena optuZena da je namerno odsekla $aku zbog osiguranja, 08. 9. 2020, http://www.
politika.rs/st/clanak/461999/Zena-optuzena-da-je-namerno-odsekla-saku-zbog-osiguranja, pristupljeno:
15.9.2020.

3 BBC News, Slovenian woman'’s hand sawn off ‘in insurance fraud;, 11. 3. 2019, https.//www.bbc.com/
news/world-europe-47531957, pristupljeno: 16.9.2020.

4 bid.

5 Politika online, Zena optuzena da je namerno odsekla $aku zbog osiguranja, 8. 9. 2020, http://www.
politika.rs/st/clanak/461999/Zena-optuzena-da-je-namerno-odsekla-saku-zbog-osiguranja, pristupljeno:
15.9.2020.
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podigla optuZnicu protiv svih navedenih lica pod navodima da spomenuti slucaj nije
predstavljao nesre¢u ve¢ unapred osmisljen akt u cilju naplate odstetnog zahteva
od nekoliko osiguravajucih kuca.'® U tom smislu, optuzba je glasila da je odsecena
$aka namerno ostavljena na mestu gde se situacija desila kako bi se uvecao stepen
povrede i tako izazvao invaliditet."”” U okviru procesa koji je zapocet 2019. godine,
spomenuta lica sprovedena su u pritvor, a mediji su spekulisali da bi u slucaju presude
protiv njih zatvorska kazna za takvo krivi¢no delo mogla da iznosi i do osam godina.™®
U toku 2020. godine pocelo je i sudenje spomenutim licima, osumnji¢enim
za pokusaj prevare u osiguranju teske preko milion evra.” Naime, u toku sudenja izneti
su dokazi da je u godini $to je prethodila situaciji prvooptuzena uz pomo¢ partnera
ugovorila ¢ak pet osiguravajucih polisa koje pokrivaju nesre¢an slucaj u domenu zivotnog
osiguranja.” TuZilac je izneo dokaze da je njen partner u danima pre nesrece preko
interneta pretrazivao razli¢ite modele protetickih ruku, sto je predstavljalo jedan od
klju¢nih argumenata u dokazivanju namernog izazivanja nesrece.?' Optuzena je istrajala
na tvrdnji da je do situacije do$lo nesre¢nim slu¢ajem, dok je tuZilastvo ostalo pri oceni da
se radilo o namernom pokusaju kako bi se naplatio visok novcani iznos od osiguravajucih
kuca.?> Takode, optuzba je glasila i da je devojka to uradila na nagovor partnera, u $ta
su bili uklju¢eni i njegovi roditelji, te je sud odlucio da sva lica treba krivi¢no goniti.?
Tuzilac je naveo i da su misljenja medicinskih i vestaka masinske struke pokazala
da se optuzena povredila namerno, predlozivsi da ona bude osudena na Cetiri godine
i Sest meseci zatvora, njen partner na pet godina zatvora, njegova majka na Cetiri
godine, a njen suprug na godinu dana zatvora.?* Slovenacki sud slozio se s navodima
tuzioca i presudio da su spomenuta lica odgovorna za krivi¢no delo pokusaja prevare
u osiguranju. Prvooptuzena je odlukom suda osudena na dve godine zatvora, njen
partner na tri godine, dok je njegov otac osuden na uslovnu kaznu od godinu dana.”

6 BBC News, Slovenian woman'’s hand sawn off ‘in insurance fraud;, 11. 3. 2019, https.//www.bbc.com/
news/world-europe-47531957, pristupljeno: 16.9.2020.

17 1bid.

1% |bid.

19 Politika online, Zena optuzena da je namerno odsekla $aku zbog osiguranja, 8. 9. 2020, http://www.
politika.rs/sr/clanak/461999/Zena-optuzena-da-je-namerno-odsekla-saku-zbog-osiguranja, pristupljeno:
15.9.2020.

20 BBC News, Woman who sawed off own hand found guilty of fraud, 12. 9. 2020, https://www.bbc.com/
news/world-europe-54125770, pristupljeno: 15. 9. 2020.

2 |bid.

22 politika online, Zena optuzena da je namerno odsekla $aku zbog osiguranja, 8. 9. 2020, http://www.
politika.rs/sr/clanak/461999/Zena-optuzena-da-je-namerno-odsekla-saku-zbog-osiguranja, pristupljeno:
15.9.2020.

% |bid.

2 |bid.

2 Russell Hope, Julija Adlesic: Woman who deliberately cut off own hand in insurance scam jailed for
two years, SkyNews, 12.09.2020, https://news.sky.com/story/julija-adlesic-woman-who-deliberately-cut-off-
own-hand-in-insurance-scam-jailed-for-two-years-12069121, pristupljeno: 15. 9. 2020.
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Zanimljiv je i jedan primer iz holandske osiguravajuce prakse. Rudar, koji je
posedovao polisu $to se odnosila na zastitu od onesposobljenosti na radu, morao je
prestati da radi usled povrede ramena, koja je za njegovu vrstu posla predstavljala
znacajan problem.?® Narednih Sest godina osiguranik je primao mese¢nu naknadu,
sve dok osiguravajuca kuca nije dobila anonimnu dojavu da osiguranik (uprkos
navodnoj onesposobljenosti za rad) ne samo da praktikuje surfovanje vec je u toj
disciplini i medunarodno poznat.” Pokrenuta je istraga, a osiguravajuca kuc¢a dosla je
u posed fotografija koje pokazuju osiguranika kako surfuje pri snaznom vetru, sto je
bio jedan od klju¢nih osnova da odluku o isplati osigurane sume ponisti, trazi povracaj
novca i uvrsti ga u nacionalni registar prestupnika na polju prevara u osiguranju.?

2. Laziranje smrtnog ishoda u kontekstu prevare u osiguranju

U ovom delu bic¢e prikazana dva odvojena sluc¢aja laziranja smrti radi
ostvarivanja prava na osiguranu sumu. Oba sluc¢aja podrazumevala su prekograni¢ne
malverzacije koje su, zahvaljujuci saradnji izmedu institucija, razotkrivene, i tako se
ispostavilo da se radi o neosnovanom i protivpravnom zahtevu prema osiguravacima.

Jedan moldavski gradanin s prebivalistem u Sjedinjenim Ameri¢kim DrZzavama
krajem prve decenije XXI veka ugovorio je osiguranje Zivota kod osiguravaca,,Mutual
of Omaha Insurance Company” u americkoj saveznoj drzavi Minesota s pokricem u
vrednosti od dva miliona dolara, a kao prvog korisnika odredio je svoju suprugu.?
U oktobru 2011. godine u unutrasnjosti Moldavije pronadeno je telo muskarca
preminulog od sr¢anog udara, a li¢na dokumenta i uvidaji nadleznih ustanova
upudivali su na to da se radi o osiguraniku.*® Prema istrazi pravosudnih organa,
njegova supruga narednog meseca podnela je zahtev za isplatu osigurane sume
na osnovu smrti bra¢nog partnera, koja joj je u narednih nekoliko meseci uplacena
na bankovni ra¢un u dvomilionskom dolarskom iznosu.

Saradnjom izmedu Federalnog istraZznog biroa i nacionalne poreske agencije
u narednim godinama utvrdeno je da se radilo o laznom zahtevu, pri ¢emu je
otkriveno nekoliko klju¢nih ¢injenica. Naime, osiguranik nije preminuo ve¢ je pod
drugim imenom godinama ziveo u Pridnjestrovlju, otcepljenoj moldavskoj teritoriji.’'
Takode, kako je istraga pokazala, finansijski prenosi ukljucivali su i transakcije njegove

% |nsurance Europe, Insurance fraud: not a victimless crime, IE report, Brussels, 2019, p.10.

7 |bid.

2 |bid.

29 United States Department of Justice, Moldovan National Sentenced To 41 Months In Prison For
Faking His Death For $2 Million Insurance Payout, 29. 7. 2019, https://www.justice.gov/usao-mn/pr/mol-
dovan-national-sentenced-41-months-prison-faking-his-death-2-million-insurance-payout, pristupljeno:
2.9.2020.

3 |bid.

3 bid.
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uze porodice prema bankama u Moldaviji, SAD i Svajcarskoj.3? Pored toga, jedan od
glavnih momenata u istrazi nastupio je 2013. godine, kada su prilikom pograni¢nih
provera u kompjuteru osiguranikovog sina, koji se vra¢ao s putovanja iz Moldavije,
pronadene skorasnje fotografije oca, iako je on navodno preminuo vise godina ranije.

Poput slucaja iz Slovenije, i u ovom predmetu radi se o, tvrdoj prevari’, koja
je unapred i s predumisljajem isplanirana kako bi se na protivpravan nacin preuzela
sredstva koja su predvidena u slucaju nastupanja smrtnog slucaja osiguranika.
Istraga je pokazala, kao i u slovenackom slucaju, da su i drugi ¢lanovi porodice bili
upuceni u to da se odvija krivi¢no delo. Optuzeni moldavski drzavljanin izru¢en je
Sjedinjenim Americkim Drzavama 2018. godine radi sudenja, a odlukom nadleznog
suda u Minesoti osuden je na 41 mesec zatvora za prevaru u osiguranju zbog laziranja
smrtnog ishoda.

Sli¢an je slu¢aj pakistanskog gradanina s boravistem u Velikoj Britaniji, koji
je lazirao svoju smrt u Pakistanu u nastojanju da od britanskog osiguravaca dobije
naknadu Stete u visini od milion britanskih funti.* Naime, osiguravacu se obratila
jedna osoba tvrdedi da je osiguranikova partnerka, koja je rekla da je osiguranik
preminuo od sr¢anog udara tokom posete Pakistanu u trideset devetoj godini.*
Istraga je pokazala da je osoba koja se obratila osiguravacu zapravo sam osiguranik,
koji se pretvarao da je sopstvena partnerka, a obavestenje osiguravacu uputio je
elektronskim porukama i u telefonskim pozivima.* Taj deo je dokazan zahvaljujuci
vestacenju stru¢njaka za glas, koji je poredenjem njegovog i drugog glasa utvrdio
da postoji visoka verovatnoca da se radi o istoj osobi.*

U okviru procesa koji je pokrenuo osigurava¢, angazovana je partnerska
firma u Pakistanu koja je utvrdila da na groblju gde je navodno sahranjen optuzeni u
tom periodu nije bilo pogreba osoba pod tim imenom.*” Takode je izvriena i analiza
dokumentacije koju je on predao u nastojanju da naplati Stetu od osiguravaca. Pored
ostalih dokumenata, tom prilikom pregledani su izvod iz mati¢ne knjige umrlih i
medicinska potvrda o uzroku smrti, za koje je utvrdeno da su lazni, to jest da je
njegov zdravstveni karton prazan, a da medicinska ustanova koja je izdala potvrdu
deluje da nije zvani¢no ni postojala.®®

32 |bid.

3 Terry Gangcuangco, Fraudster in fake death claim gets jail sentence, Insurance Business United Kingdom,
20.01.2020, https://www.insurancebusinessmag.com/uk/news/breaking-news/fraudster-in-fake-death-claim-
gets-jail-sentence-210753.aspx, pristupljeno: 10. 9. 2020.

3 |bid.

3 |bid.

3% |bid.

37 Owain Thomas, Serial fraudster jailed for five years after £1m fake life insurance claim, Mortgage
Solutions United Kingdom, 17. 1. 2020, https://www.mortgagesolutions.co.uk/news/2020/01/17/serial-
fraudster-jailed-for-five-years-after-1m-fake-life-insurance-claim/, pristupljeno: 11. 9. 2020.
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| pored brojnih dokaza koji su upudivali da se radi o prevari zarad ostvarivanja
prava na isplatu osigurane sume, osiguranik je ostao pri stavu da je zapravo njegova
partnerka bila ta koja je podnela laznu prijavu smrti zarad ostvarivanja finansijske
koristi.** Kao i u moldavskom slucaju, taj predmet je uspedno razjasnjen zahvaljujudi
bliskoj interinstitucionalnoj saradnji koja je nuzna radi prikupljanja i provere svih
informacija koje se odnose na zahtev za isplatu sredstava. U ovom slucaju, proces je
vodilo Odeljenje za prevare u osiguranju londonske policije, kojoj se neimenovani
osiguravac obratio kada je uocio sumnjive stavke $to su se povezivale s tim slu¢ajem.*
Optuzeni je osuden na pet godina i sedam meseci zatvorske kazne.

3. OLAF - podsticanje evropske saradnje u suzbijanju finansijskih prevara

Bliza medudrzavna i medunarodna saradnja predstavlja jedan od nacina da
se u sto znatnijoj meri suzbiju finansijske prevare, ukljucujuci i one u osiguravajucoj
delatnosti. Evropska zajednica je jo$ pre nekoliko decenija, u godinama koje su
prethodile stvaranju jedinstvenog trzista (1993) uvidela potrebu da se njene drzave
¢lanice blize povezu u borbi protiv finansijskih prevara.*'

Najpre je na inicijativu Evropske komisije uspostavljen UCLAF (jedinica za
koordinaciju u suzbijanju finansijskih prevara), ¢iji je delokrug postepeno prosirivan,
uz podrsku Evropskog parlamenta.*? Nakon desetak godina, 1999. godine, donesena
je odluka da se uspostavi telo s jacim moguénostima nadzora i delovanja.*®

Institucija OLAF (Office Europeen de Lutte Antifraude, na srpskom jeziku:
Evropska kancelarija za borbu protiv prevara, dalje u tekstu: Kancelarija), osnovana
je radi istrazivanja problemati¢nih aspekata finansijskog upravljanja u okviru
razlicitih oblasti i institucija u Evropskoj uniji.** Za razliku od njene prethodnice ¢iji
je domen delovanja bio prvenstveno povezan s Evropskom komisijom, OLAF ima
Siri opseg rada koji ukljucuje i ostala evropska tela, pri ¢emu se narodito usmerava
na istrazivanje prevara povezanih s budzetom Evropske unije, korupcijom i drugim
prekrsajima, kao i s razvojem strategije Evropske komisije za borbu protiv prevara.*

3 Terry Gangcuangco, Fraudster in fake death claim gets jail sentence, Insurance Business United Kingdom,
20. 1. 2020, https://www.insurancebusinessmag.com/uk/news/breaking-news/fraudster-in-fake-death-claim-
gets-jail-sentence-210753.aspx, pristupljeno: 10. 9. 2020.

% Terry Gangcuangco, Fraudster in fake death claim gets jail sentence, Insurance Business United Kingdom,
20. 1. 2020, https://www.insurancebusinessmag.com/uk/news/breaking-news/fraudster-in-fake-death-claim-
gets-jail-sentence-210753.aspx, pristupljeno: 10. 9. 2020.

41 European Commission, OLAF — History, 2020, https://ec.europa.eu/anti-fraud/about-us/history_en,
pristupljeno: 6. 10. 2020.
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4 European Commission, OLAF - European Anti-Fraud Office, 2020, https.//ec.europa.eu/anti-fraud/
home_en, pristupljeno: 6. 10. 2020.
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Sirenje aktivnosti Kancelarije za borbu protiv prevara pojedini autori tumace i kao
jacanje nadnacionalnog pravnog sistema Evropske unije u odnosu na drzave ¢lanice,
od kojih borba protiv finansijskih prevara presudno zavisi.* Pored toga, Kancelarija
poseduje i nadleznosti koje joj omogucavaju produbljivanje saradnje i s telima izvan
Evropske unije, to je narocito vazno imajudi u vidu sve globalizovanije finansijske
tokove.*” Osnovne aktivnosti Kancelarije dodatno obuhvataju razvijanje sveobuhvatne
strategije i pravnih akata za suzbijanje prevara, istraZivanje i prepoznavanje rizika,
predlaganje mera protiv finansijskih prevara evropskim institucijama i stvaranje i
odrzavanje relevantnih baza podataka.®®

Vec 2006. broj istraga koje je Evropska kancelarija za borbu protiv prevara
samostalno pokrenula prevazisao je broj onih u kojima je sluZio kao podrska drzavama
¢lanicama, dok je od 2013. godine svaka zemlja u obavezi da uspostavi sluzbu koja se bavi
koordinacijom aktivnosti sa OLAF-om u pogledu finansijskih prevara.* Jacanje tog tela
argumentuje se potrebom da se zastiti jedinstveno trZiste, kao i novac evropskih gradana.
U tu svrhu, Kancelarija je napravila i elektronski servis Fraud Reporting (,prijavljivanje
prevara“), putem kojeg gradani mogu i samostalno da podnesu zahtev za ispitivanje
prevara ili drugih neregularnosti koje potencijalno mogu nastetiti evropskim fondovima,
kao i da prijave ozbiljne propuste u postupanju evropskih institucija ili sluzbenika.>® Dok
je OLAF u dosadasnjoj praksi zapaZenije rezultate postigao u domenima poput krdenja
carinskih propisa i Sverca duvanskih proizvoda, putanja njegovog razvoja sugerise da ¢e
njegove nadleznosti i opseg delovanja voditi daljoj ekspanziji u cilju zastite fondova u
Evropskoj uniji i novca evropskih obveznika. U svakom slucaju, Evropska kancelarija za
borbu protiv prevara ve¢ predstavlja kontaktnu tacku za podrsku drzavama ¢lanicama
u finansijskoj oblasti, ukljucujuci i oblast osiguranja, $to predstavlja dobar osnov za
razvoj medudrzavne saradnje i u toj delatnosti.

Il. Zakljucak

Epilozi nekoliko analiziranih sudskih procesa pokazuju da su navedena
lica nastojala da s namerom stvore povod za nastanak osiguranog slucaja (npr.
izazivanjem delimi¢nog invaliditeta usled gubitka leve 3ake), kako bi nakon toga
zahtevala isplatu odstete od nekoliko osiguravajucih kuéa. U tim sluc¢ajevima radilo
se o ,tvrdoj prevari, gde je postojao visok stepen predumisljaja ukljucenih lica u
pogledu izazivanja nezgode, $to spada u ozbiljnija krivi¢na dela u kategoriji prevare

 Videti: Véronique Pujas, The European Anti-Fraud Office (OLAF): A European policy to fight against
economic and financial fraud?, Journal of European Public Policy 10(5), 2003, pp. 778-797.

47 European Commission, OLAF - Policies to prevent and deter fraud, 2020, https://ec.europa.eu/anti-fraud/
policy/preventing-fraud_en, pristupljeno: 6. 10. 2020.
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50 European Commission, Fraud Reporting, 2020, https.//fns.olaf.europa.eu/, pristupljeno: 5. 10. 2020.
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u osiguranju. Znacajnu ulogu u donosenju presuda imali su i vestaci iz oblasti
medicine i masinstva, koji su, svako iz svoje perspektive, posvedocili da se radi o
laznom zahtevu. Analizirane situacije ilustrativne su za prikazivanje znacaja saradnje
izmedu razli¢itih ustanova u cilju uspesnije borbe protiv prevara u osiguranju.

| u predmetima koji se odnose na laziranje smrti takode se pokazalo da prevare
neretko ukljucuju i medunarodnu komponentu, $to otezava posao stru¢njacima koji
istrazuju takve zahteve usled neophodnosti prekograni¢ne saradnje koja nije uvek u
potpunosti efikasna. Ipak, epilog tih slucajeva govori da je internacionalizacija saradnje
na tom polju nuZan element za $to uspesniju borbu protiv laznih zahteva, te da su
u borbi protiv prevara s medunarodnim predznakom neophodne i medunarodne
aktivnosti uklju¢enih ustanova, kako bi se dobila Sto celovitija slika o svakom
pojedinacnom zahtevu za osiguranje. | u tim slu¢ajevima radi se o takozvanim,,tvrdim
prevarama’, gde su protivpravne aktivnosti laznog prijavljivanja odstetnih zahteva
unapred smisljane radi isplate prijavljene ,Stete” od osiguravaca. Pored eksternih
prevara, koje su bile ilustrovane u ovom tekstu, nisu retki ni primeri insajderskih”
prevara u kojima nazZalost ucestvuju i zaposleni u delatnosti osiguranja. Samo u Evropi
novcana vrednost detektovanih prevara u osiguranju u 2017. godini iznosila je preko
dve milijarde evra, dok se, ukoliko se ura¢unaju i projekcije za nedetektovane lazne
zahteve, iznos penje do ¢ak trinaest milijardi evra.’’

U nemalom delu javnosti, usled neupucenosti u pravne i finansijske tokove,
postoji i predstava da se u slucaju prevara u osiguranju radi o,,zlo¢inu bez zrtava“>?
Takve predstave nazalost doprinose odrzavanju fenomena moralnog hazarda, kao
i laznih potrazivanja.>* S druge strane, slucajevi poput gorenavedenih ilustruju da
se tim krivi¢nim aktivnostima ne samo protivpravno zahtevaju milionske isplate od
osiguravaca, vec¢ i da se radi o delima koja su kaznjiva zatvorom u trajanju od nekoliko
godina. Visoka medijska propracenost tih slucajeva, u kombinaciji s nimalo blagim
sudskim kaznama, doprinose visem stepenu svesti Sire javnosti o ovoj vrsti finansijske
prevare, koja postaje ¢esta pojava u sve globalizovanijem svetu.
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Abstract

In this paper, the author analyses a few examples of fraud in life and accident
insurance. The cases that are the subject of this Article can be classified as “heavy
frauds”according to the seriousness of the crime committed and as “external”according
to the source type. The course and epilogue of the trials show how important it is to
have the closest possible coordination between the judicial, police and insurance
institutions and that the character of insurance frauds is becoming increasingly
international, requiring stronger cross-border inter-institutional cooperation. Also,
experts from a growing number of disciplines (from medicine, through mechanical
engineering to technological sciences) do have a particularly notable role in discovering
false insurance claims. Their expertise findings can make a decisive contribution to
clarifying the circumstances of each and every case. The examples presented in this
Article illustrate that closer cooperation between all the named participants and the
use of advanced methods and technologies are the indispensable tool of a good
and a more efficient fight against the insurance fraud.

Key words: insurance fraud, false claim, life insurance, international cooperation
l. Introduction

The insurance fraud is present in all parts of this industry - from traffic, through
health, to property and other (false or exaggerated) claims. This is an act of illegal
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request for payment addressed to the Insurer on the basis of a false claim under an
insurance policy.? The insurance fraud also relates to the situations like filling in the
insurance forms with false and lacking information at the insurance application as well
as submitting claims for indemnity upon false or misleading circumstances including
the exaggeration of the insured occurrence.? Another term that is closely related to
this phenomenon is that of a moral hazard, i.e. the risk that a person’s behaviour will
differ depending on whether such a person is covered or not by an insurance policy,
which is a challenge in all domains of insurance business.* This phenomenon will
be analysed in more detail in several cases that are the subject-matter of this Article

One of the standard insurance fraud classifications is the division into “heavy
fraud”, which occurs when a loss is planned or conspired in advance and the “soft
fraud”, based on legitimate claims but with an element of greed, e.g. exaggerated
insured occurrence.’ There is a relevant case to this effect in the Slovenian practice
that included a claim filed under accident insurance. This type of insurance can cover
sudden events and circumstances resulting in death, complete, partial, temporary
or permanent disability or impaired health that requires treatment.® The mentioned
claim was based on an accident resulting in a degree of disability, that became
doubtful on the basis of evidence related to the accident of the insured person. This
text will also briefly present a case of an American insured person, on whose behalf
a request for premium payment was filed following his death.

In addition to the classification into ,heavy” and ,soft” fraud, according to the
gravity of a case, we use an additional classification according to the source of fraud
—to internal and/or the external, outside fraud.” The internal frauds are colloquially
called “insider” and refer to situations when an insurance employee cooperates
with the insured person in order to file a false or exaggerated claim with a view to
exercising their right to the sum insured .8 The eternal fraud, on the other hand, is the
fraud where the insured person or a third party requires indemnity under a false or
exaggerated claim.’ Hereinafter, the author will present several examples of “heavy”
insurance fraud of external nature.

The insurance fraud refers to an object and/or insurance subject-matter
that is deliberately destroyed, damaged or hidden with the aim to collect the sum

2 Slobodan Petrovi¢, Milosav Stojanovi¢, Insurance Fraud, Insurance Trends no. 1/2012, pp. 61.

3 Insurance Europe, Insurance fraud: not a victimless crime, IE report, Brussels, 2019, p. 4.

+ Porde Cuzovi¢, Fraud and moral hazard in insurance, European Review of Insurance Law, ISSN 2334-
833X, 1/2020, p. 3.

® Slobodan Petrovi¢, Milosav Stojanovi¢, Insurance Fraud, Insurance Trends no. 1/2012, p. 64.

¢ Dunav Insurance Company, Accident insurance, https://www.dunav.com/proizvodi/nezgode/, visited
on September 10, 2020.

7 Insurance Europe, Insurance fraud: not a victimless crime, IE report, Brussels, 2019, p. 5.

8 Ibid.

° Ibid.
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insured.'® In Serbian and European legislation, this concept is classified as a criminal
act, manifested in two forms: hiding, inflicting damage to or destroying the object
insured, on the one hand and inflicting harm, bodily injury and health impairment
to oneself."" Experts and professionals from various fields (from judiciary, through
police, to the employees in the insurance industry) have a very important role in
evidencing such abuses, by mutual cooperation in such situations. Moreover, in
an increasingly globalized world, there is a growing need for closer cooperation
between institutions at the international level in combating such crimes. The cases
that we will hereinafter analyse are examples of close inter-institutional and inter-
state cooperation that have contributed to clarifying the circumstances necessary for
making adequate decisions on insurance claims. Basic information on the cases that
are the subject of this paper are mostly taken from foreign media papers, listed in
the schedule of literature used. The fact that the media followed up with great agility
on such criminal proceedings is particularly favourable for insurance companies,
given that reporting on such cases contributed to the development and improving
of public awareness on the abuses in the field of insurance.

1. Request for Payment of Sum Insured Upon Occurrence of Accident

In January 2019, a 21-year-old woman from Ljubljana arrived at the hospital
escorted by a few people. The injury was serious: the woman lost her left hand, as
she claimed, while cutting branches with a circular saw on her property.'? Already in
the hospital, it was noticed that neither the patient nor the accompanying persons
brought the severed hand of this twenty-one-year-old with them to the hospital,
for the doctors to try and save it, which in itself was weird.'* However, in spite of this
fact and upon initiative of doctors, it was organized that the hand be brought from
her home in order to be timely sewn.™

A case investigation was initiated and it included, in addition to the mentioned
girl, her partner and his parents.’ The police have officially filed an indictment against
all the named persons, alleging that this case did not represent an accident but

' Joko Dragojlovi¢, Krivi¢no delo prevare u osiguranju, Kultura polisa, Novi Sad, str. 674.

11" |bid, 676.

2 politika online, Zena optuzena da je namerno odsekla $aku zbog osiguranja, 08. 9. 2020, http://www.
politika.rs/sr/clanak/461999/Zena-optuzena-da-je-namerno-odsekla-saku-zbog-osiguranja, visited on 15.
9.2020.

3 BBC News, Slovenian woman'’s hand sawn off ‘in insurance fraud;, 11. 3. 2019, https.//www.bbc.com/
news/world-europe-47531957, visited on: 16.9.2020.

“ Ibid.

15 Politika online, Zena optuzena da je namerno odsekla $aku zbog osiguranja, 8. 9. 2020, http.//www.politika.
rs/sr/clanak/461999/Zena-optuzena-da-je-namerno-odsekla-saku-zbog-osiguranja, visited on: 15. 9. 2020.
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a pre-designed act in order to collect indemnity from several insurance companies.'®
In that sense, the prosecution stated that the severed hand was intentionally left
at the location where the accident had occurred in order to increase the degree of
injury and thus cause disability."”” As part of the trial that began in 2019, these persons
were taken into custody whereas the media speculated that if a verdict was brought
against them, the prison sentence for such a crime could be up to eight years.'®

During 2020, the trial started against the above persons, suspects for the
attempted fraud of over one million euros.' During the trial, evidence was presented
that in the year preceding the occurrence, the first accused, with the help of her
partner, took out as many as five insurance policies covering an accident under life
coverage.”’ The plaintiff presented the evidence that the woman'’s partner searched
various models of prosthetic arms on the Internet in the days before the accident,
which was one of the key arguments in proving the mischievious cause of the
accident.?’ The accused persisted in claiming that the occurrence was accidental, while
the prosecution maintained the attitude that it was a deliberate attempt to collect a
huge amount of money from the insurance companies.?? Also, the prosecution stated
that the girl committed this act at the urging of her partner, his parents included,
and the court decided that all these persons should be prosecuted.?®

The prosecutor also stated that the opinions of medical and mechanical
experts showed that the accused had been intentionally injured, proposing that
she be sentenced to four years and six months in prison, her partner to five years
in prison, his mother to four years, and her husband to one year in prison. #* The
Slovenian court agreed with the prosecutor’s allegations and ruled that the mentioned
persons were responsible for the criminal offense of attempted insurance fraud. The
first accused was sentenced by a court decision to two years in prison, her partner to
three years, while his father was sentenced to a suspended sentence of one year.®

6 BBC News, Slovenian woman'’s hand sawn off ‘in insurance fraud;, 11. 3. 2019, https.//www.bbc.com/
news/world-europe-47531957, visited on: 16.9.2020.

17 lbid.

1% |bid.

19 Politika online, Zena optuzena da je namerno odsekla $aku zbog osiguranja, 8. 9. 2020, http.//www.politika.
rs/sr/clanak/461999/Zena-optuzena-da-je-namerno-odsekla-saku-zbog-osiguranja, visited on: 15. 9. 2020.
20 BBC News, Woman who sawed off own hand found guilty of fraud, 12. 9. 2020, https://www.bbc.com/
news/world-europe-54125770, visited on: 15. 9. 2020.
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There is an interesting example from the Dutch insurance practices. A miner,
who maintained an insurance policy against disability at work, had to stop working
due to a shoulder injury, which was a significant problem for his type of work.?
For the next six years, this insured person received a monthly allowance until the
insurance company got an anonymous notification that the insured (despite his
alleged disability) not only practiced surfing but was also internationally known in
the discipline.?” An investigation was initiated and the insurance company came
into possession of photos showing the insured surfing in strong winds, which was
one of the key grounds to annul the decision on the payment of the sum insured,
request a refund and include him in the national register of insurance fraudsters.?®

2. Fake Death in Context of Insurance Fraud

This section will present two separate cases of faking death in order to
exercise the right to a sum insured. Both cases involved cross-border embezzlement,
discovered thanks to a cooperation between institutions and turned out to be an
unfounded and illegal claim against insurers.

At the end of the first decade of the 21st century, a Moldovan citizen residing
in the United States took out life insurance with the Mutual Omaha Insurance
Company in the US state of Minnesota, with coverage of two million dollars and
named his wife the primary beneficiary.? In October 2011, the body of a man who
died of a heart attack was found in the interior of Moldova; the personal documents
and inspections carried out by competent institutions indicated that the person
was the insured in question.® According to the investigation of judicial authorities,
during the next month, his wife submitted a claim for payment of the sum insured
upon death of her husband, and the sum of two million dollars which was paid to
her bank account.

Through the cooperation between the Federal Bureau of Investigation and
the National Tax Agency in the following years, it was established that this was a
false request and several key facts were revealed. Namely, the insured did not die,
but lived under a different name for years in Pridnjestrovlje, a breakaway Moldovan
territory.>' Moreover, as the investigation showed, the financial transfers included
his immediate family’s transactions with banks in Moldova, the United States and
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Switzerland.3? Additionally, one of the main elements on the investigation was in
2013, when during border checks, recent photos of the father were found in the
computer of the insured’s son, who was returning from a trip from Moldova, even
though he had allegedly died several years earlier.

Like the case from Slovenia, this case represents a “heavy fraud’, planned
in advance and with premeditation in order to illegally collect the funds payable in
case of death of the insured person. The investigation showed, as in the Slovenian
case, that other family members were instructed to commit the crime. The accused
Moldovan citizen was extradicted to the United States in 2018 for trial and by the
decision of the competent court in Minnesota, sentenced to 41 months in prison
for insurance fraud committed by faking death.

There is a case similar to this, of a Pakistani citizen residing in the UK, who
faked his death in Pakistan in an effort to obtain indemnity from a British insurer to
the amount of one million British pounds.3® Namely, the Insurer was contacted by
a person who claimed that she was a partner of the Insured and that the Insured
had died of a heart attack during his visit to the Pakistan at the age of thirty-nine.3*
The investigation showed that the person who contacted the Insurer was in fact
the Insured himself, who pretended to be his own partner, sending the notification
to the Insurer by e-mails and telephone calls.3* The proof of this came through the
expertise of a voice expert, who determined by comparing his and the other voice
that it most probably belonged to one and the same person.®

In the process initiated by the Insurer, a partner company was engaged in
Pakistan and they established that there was no burial of persons under the accused’s
name in the cemetery where he was allegedly buried at the time.*” They also made
an analysis of the documentation he submitted in an effort to collect indemnity from
the Insurer. On that occasion, among other documents, the Insurer also examined
a death certificate and a medical certificate of the cause of death and found them
to have been false, i.e. that the Insured’s health record was empty and the medical
institution that issued the certificate did not appear to have officially existed.?®

Despite the numerous pieces of evidence that indicated that it was a case
of fraud for the purpose of exercising the right to payment of the sum insured, the
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Insured maintained the attitude that in fact his partner was the one who filed a
false death claim for financial gain.* As in the Moldovan case, this case has been
successfully clarified thanks to the close inter-institutional cooperation necessary
to collect and verify all information related to claim for indemnity. In this case, the
procedure was done by the London Police Insurance Fraud Department, which was
contacted by an unnamed Insurer when they noticed suspicious matters related to
the case.* The accused was sentenced to five years and seven months in prison.

3. OLAF - Encouraging European Cooperation in Combating Financial Fraud

Closer interstate and international cooperation is one of the ways to combat
financial fraud as much as possible, including those in the insurance industry. A few
decades ago, in the years leading up to the creation of the single market (1993), the
European Community recognized the need for its member states to become more
closely involved in the fight against financial fraud.*'

Upon an initiative of the European Commission, UCLAF (Coordination Unit
for the Suppression of Financial Fraud) was established first, with their scope of
activities gradually expanding supported by the European Parliament.*> Ten years
later, in 1999, a decision was made to establish a body with stronger supervision
and performance capabilities.®

The OLAF Institution (Office Europeen de Lutte Antifraude, in Serbian: Evropska
kancelarija za borbu protiv prevara, hereinafter: Office), was established to research
problematic aspects of financial management within various areas and institutions
in the European Union.* Unlike their predecessor, whose scope of activity was
primarily linked to the European Commission, the OLAF has a wider scope of activities
that includes other European bodies, especially targeting the investigation of fraud
linked to the budget of the European Union, corruption and other offenses, as well
as with the development of the European Commission’s anti-fraud strategy.* Some
authors also interpret the expansion of the activities of the Office for the Fight against

3 Terry Gangcuangco, Fraudster in fake death claim gets jail sentence, Insurance Business United Kingdom,
20. 1. 2020, https://www.insurancebusinessmag.com/uk/news/breaking-news/fraudster-in-fake-death-claim-
gets-jail-sentence-210753.aspx, visited on: 10. 9. 2020.
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Fraud as the strengthening of the supranational legal system of the European Union
compared to that of the member states, upon which the fight against financial fraud
crucially relies.*® In addition, the Office has competencies that enable it to deepen the
cooperation with bodies outside the European Union, which is especially important
given the increasingly globalized financial flows.*” The main activities of the Office
additionally include the development of a comprehensive strategy and legal acts
for combating fraud, investigation and risk identification, proposing measures
against financial fraud to European institutions and the creation and maintenance
of relevant databases.*®

As early as 2006, the number of investigations launched independently by
the European Anti-Fraud Office exceeded the number of those where they supported
the member states and since 2013, each country has been obliged to establish an
office that would coordinate activities with OLAF, in terms of financial fraud.* The
strengthening of this authority was supported by the need to protect the single
market as well as the cash in possession of the European citizens. To this end, the
Office has created an electronic service Fraud Reporting, through which citizens can
independently submit a request for investigation of fraud or other irregularities that
could potentially harm European funds, as well as gross omissions in the conduct of
European institutions or officials.>® While OLAF has achieved more notable results
in areas such as customs violations and tobacco smuggling, its development path
suggests that its competencies and scope will lead to further expansion to protect
EU funds and European taxpayers’ funds. Anyway, the European Anti-Fraud Office is
already a contact point for providing support to member states in the field of finances,
including insurance, which represents a good starting point for the development of
interstate cooperation in this area.

Il. Conclusion

The epilogues of a few analysed lawsuits show that the mentioned persons
deliberately tried to create a reason for the occurrence of an insured event (e.g.
by causing partial disability due to loss of the left hand), in order to subsequently
claim indemnity from several insurance companies. These are the cases of a“heavy
fraud’, with a high degree of premeditation of the persons involved in causing the
accident, which is classified as a more serious crimes in the category of insurance

% See:Véronique Pujas, The European Anti-Fraud Office (OLAF): A European policy to fight against eco-
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fraud. Experts in the field of medicine and mechanical engineering also played a
significant role in passing the verdicts, since they, each from their own perspective,
testified that this was a false claim. The analysed situations illustrate the importance
of cooperation among various institutions for a more successful combat against the
insurance fraud.

In the cases related to the falsification of death, fraud has also shown to often
involve an international component, making the job difficult for experts investigating
such claims due to the need for cross-border cooperation, which is not always fully
effective. However, the epilogue of such cases shows that the internationalization
of cooperation in this field is a must for a most successful fight against false claims
and that, in the context of fighting against fraud with international connotations,
international activities of the involved institutions are necessary to get a more complete
picture of any one insurance application. The mentioned cases have been classified
as the so-called “heavy frauds’, where the illegal activities of reporting false claims
for indemnity are designed in advance to collect the reported “damages” from the
Insurer. In addition to external frauds, which were illustrated in this text, there are not
rare examples of “insider”frauds which, unfortunately, include the employees of the
insurance industry. In Europe alone, the monetary value of detected insurance fraud
in 2017 amounted to over two billion euros, while, if we include the projections for
undetected false claims, the amount would rise to as much as thirteen billion euros.*’

In not so small part of the public, due to ignorance of legal and financial
flows, there is a notion that in the case of insurance fraud, it is a “crime without
victims”*2 Unfortunately, such attitudes contribute to pertaining phenomenon of
moral hazard, as well as that of false claims.”® On the other hand, cases like the above
illustrate that these criminal activities not only illegally demand millions in payments
from insurers, but also that they are acts punishable by imprisonment for several
years. The high media coverage of these cases, combined with not at all lenient court
fines, contribute to a higher level of awareness of the general public about this type
of financial fraud, which is becoming common in an increasingly globalized world.
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O NASTANKU | SARADNJI UDRUZENJA ZA PRAVO
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INFORMATIVNI PRILOG

Da bismo shvatili nastanak i razvoj saradnje Udruzenja za pravo osiguranja Srbije
i Kompanije,Dunav osiguranje’, neophodno je ¢itaoce ukratko upoznati s poreklom
institucije strukovnog udruzenja za pravo osiguranja. Delatnost osiguranja je od svog
nastanka uvek bila veran pratilac vaznih drustvenih aktivnosti i ¢uvar ekonomskih
vrednosti pojedinacne i drustvene imovine. Razlicite drustvene okolnosti opredeljuju
smer razvoja privrednih delatnosti i trgovinskih usluga, pa ni osiguranje u tom smislu
nije izuzetak. S nastankom i razvojem akcionarskih drustava za osiguranje, trziste
je pratilo privredni i opsti drustveni razvoj Sirenjem ponude osiguravajucih usluga.

Sveobuhvatnije pravno regulisanje ugovora o osiguranju javlja se tek posle
donosenja gradanskih i trgovackih zakonika tokom 19. veka, kao izraz teznje da se
ova vazna oblast zakonski regulise i time smaniji uticaj poslovnih obicaja. U drugoj
polovini tog veka dolazi i do formiranja Instituta za osiguranje u Mancesteru 1873.
godine, prvog u toj oblasti, s ciliem da se stvore uslovi za drustvenu razmenu znanja
i ideja o predmetu osiguranja, s posebnim akcentom na pozarno osiguranje, bududi
da je u tom gradu bilo mnogo proizvodaca tekstila.? U Kraljevini Jugoslaviji razvoj
delatnosti osiguranja odvijao se pod snaznim uticajem stranog kapitala, jer je od
ukupno dvadeset osam osiguravajucih drustava devetnaest njih bilo u vlasnistvu

T Fakultet za poslovnu ekonomiju i preduzetnistvo u Beogradu, predsednik UdruZenja za pravo osigu-
ranja Srbije, Beograd.
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stranog kapitala.> Medutim, u autoru raspolozivim izvorima nigde se ne pominje
postojanje bilo kakvog udruzenja ili instituta ciji bi cilj bio prou¢avanje prava
osiguranja i razmena znanja i ideja o toj delatnosti.

Jedno takvo udruzenje na medunarodnom nivou formirano je 1960. godine
pod nazivom Medunarodno udruZenje za pravo osiguranja (Association Internationale de
Droit des Assurance — International Association for Insurance Law — AIDA), kao nedobitna
medunarodna organizacija osnovana u cilju promocije i razvoja saradnje njenih
¢lanova, kao i radi proucavanja i prosirenja znanja o medunarodnom i nacionalnom
pravu osiguranja i s njim povezanim pitanjima. Zadatak AIDA je da predlaZe propise
i mere u vezi s delatno3c¢u koji bi se usvajali na nacionalnom i medunarodnom nivou
radi uskladivanja prava osiguranja i modela za reSavanje osiguravajucih sporova.
Jugoslovensko udruzenje za pravo osiguranja, Ciji je pravni sledbenik Udruzenje za
pravo osiguranja Srbije, prvi put se predstavilo pravnickoj i drugoj stru¢noj javnosti
Srbije 1971. godine (prvo i drugo savetovanje odrzano je 1964. godine u Zagrebu
i 1969. godine u Ljubljani), kao nacionalna sekcija pomenutog Medunarodnog
udruZenja za pravo osiguranja, mnogo pre vecine danas aktivnih specijalizovanih
pravnickih udruZenja koja deluju na teritoriji Srbije.* Pomenuto udruzenje organizovalo
je,Savetovanje o zakonskom regulisanju obligacionih odnosa iz oblasti osiguranja”
20.i 21. aprila te godine u zgradi Privredne komore Srbije.

Gorepomenuto Medunarodno udruzenje za pravo osiguranja, kao i nacionalne
sekcije ovog udruzenja, obavljaju svoju delatnost u tesnoj saradnji sa samom delatnoscu.
Po svojim ciljevima u vezi s proucavanjem prava osiguranja, davanju predloga i
pokretanju inicijativa za reformu pravnog okvira, te povezivanju stru¢njaka i pruzanju
edukativne i stru¢ne pomodi, postoji odreden stepen preklapanja ciljeva svakog
udruzZenja za pravo osiguranja s delatnosc¢u osiguranja. Zbog toga i preovladujudi
izvor podrske aktivnostima tih udruzenja potice iz delatnosti osiguranja. To je tako
i s domacim trzistem, sa kojeg dolazi stabilna podrska radu Udruzenja.

Koliku vaznost je Zajednica za osiguranje imovine i lica,Dunav” pridavala
aktivnostima Jugoslovenskog udruzenja za pravo osiguranja govori i to da je, prema
tvrdnjama dr Zorana Radovica, nau¢nog savetnika Instituta za uporedno pravo u
Beogradu i izvesno vreme sekretara ovog udruzenja, materijalnu pomo¢ za svoj rad
dobijalo od Jugoslovenske zajednice osiguranja, a kasnije od Zajednice osiguranja
imovine i lica,Dunav”?® osnovane integracijom Zavoda za osiguranje i reosiguranje
.Beograd” i Zavoda za osiguranje i reosiguranje ,Jugoslavija“ 1971. godine u

* Ogrizovi¢, D. (1985). Ekonomika osiguranja. Sarajevo: ZOIL ,Sarajevo’, str. 352.

¢ Suleji¢, P, Slavni¢, J. (2013).,0d jugoslovenskog UdruzZenja za pravo osiguranja i Saveza udruzenja za
pravo osiguranja Jugoslavije do UdruZenja za pravo osiguranja Srbije’, Slavni¢, J. (ur.) u: Pola veka UdruZenja
za pravo osiguranja Srbije (1961-2012) (167-182), str. 173-174.

5 Suleji¢, P, Slavni¢, J. (2013).,0d jugoslovenskog UdruzZenja za pravo osiguranja i Saveza udruzenja za
pravo osiguranja Jugoslavije do UdruZenja za pravo osiguranja Srbije’, Slavni¢, J. (ur.) u: Pola veka UdruZenja
za pravo osiguranja Srbije (1961-2012) (167-182), str. 169.
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Zajednicu osiguranja imovine i lica ,Jugoslavija — Beograd”, koja je 1. jula 1974.
godine preimenovana u Zajednicu osiguranja imovineilica,Dunav” (ZOIL ,Dunav”).

Sledeca etapa u istoriji saradnje UdruZenja za pravo osiguranja s Kompanijom
»,Dunav osiguranje” nastupa od trenutka kada je osnovano samostalno Udruzenje
za pravo osiguranja Socijalisticke Republike Srbije u bivsoj Jugoslaviji. To udruzenje
osnovalo je deset osnivaca 21. marta 1983. godine: prof. dr Borislav Blagojevi¢, prof.
drVladimir Jovanovi¢, prof. dr Predrag §ulejic’, prof. dr lvica Jankovec, prof. dr Jovan
Slavni¢, dr Nikola Nikoli¢, dr Zoran Radovi¢, dr Vojislav Sokal, Dusanka Kafol i Jovan
Petkovi¢. Zajednica osiguranja imovine i lica,Dunav osiguranje” (pravni prethodnik
danasnje Kompanije ,Dunav osiguranje” a. d. 0.), tada je pruzala znacajnu podrsku
ovom udruzenju time 3to se sediste Udruzenja od 1982. nekoliko godina nalazilo u
prostorijama,Dunava“ u Beogradu, u Makedonskoj 4.6

Brojne suiisprepletane aktivnosti Udruzenja za pravo osiguranja, njegovih
¢lanova i zaposlenih iz pravnih prethodnika Kompanije ,Dunav osiguranje”. Tako je
1983. godine, pored referata prof. Ivice Jankoveca na opstu temu,Saosiguranje kao
pravni odnos", i prof. Predraga Suleji¢a na op3tu temu, Pojam motornog vozila u smislu
propisa o obaveznom osiguranju od odgovornosti’, svoje radove imao i gospodin
Branko Rajici¢, nekadasnji direktor Direkcije za osiguranje imovine i poljoprivrede.
Neki od tih radova kasnije su objavljeni u ¢asopisu Osiguranje udruZenog rada
Zajednice osiguranja imovine i lica,,Dunav”(danas ¢asopis Tokovi osiguranja).” Zatim,
tu je nemerljiv doprinos i drugih veoma cenjenih stru¢njaka u osiguranju, koji su
radili u pravnim prethodnicima Kompanije ,Dunav osiguranje”. To su: prof. dr Vladimir
Jovanovi¢, prof. dr Jovan Slavni¢, dr Vojislav Sokal, Dusanka Kafol i Jovan Petkovi¢,
koji su ujedno bili i saosnivaci Udruzenja za pravo osiguranja SR Srbije.

Shvatajudi ozbiljnost novonastale situacije pocetkom devedesetih godina,
zbog nepovoljne ekonomske situacije u zemlji, ogromne inflacije i ekonomske
blokade, kao i moguce negativne posledice po delatnost osiguranja u zemlji 1993.
godine, Deonic¢ko drustvo za osiguranje ,Dunav” angazovalo je ugledne ¢lanove
UdruZenja za pravo osiguranja Srbije profesora lvicu Jankoveca, profesora Predraga
Suleji¢a i Dobrosava Ogrizovi¢a da izrade nacrt statuta Udruzenja osiguravajucih
organizacija Jugoslavije.®

¢ Suleji¢, P, Slavni¢, J. (2013).,0d jugoslovenskog Udruzenja za pravo osiguranja i Saveza udruZenja za
pravo osiguranja Jugoslavije do UdruZenja za pravo osiguranja Srbije’, Slavni¢, J. (ur.) u: Pola veka UdruZenja
za pravo osiguranja Srbije (1961-2012) (167-182), str. 176.

7 Suleji¢, P, Slavni¢, J. (2013).,0d jugoslovenskog UdruzZenja za pravo osiguranja i Saveza udruzenja za
pravo osiguranja Jugoslavije do UdruZenja za pravo osiguranja Srbije’, Slavni¢, J. (ur.) u: Pola veka UdruZenja
za pravo osiguranja Srbije (1961-2012) (167-182), str. 176-177.

8 Cerovi¢, M. (2013).,Saradnja UdruzZenja osiguravaca Srbije i Udruzenja za pravo osiguranja Srbije
u periodu od 1991. do 2011. godine’, Slavni¢, J. (ur.) u: Pola veka UdruZenja za pravo osiguranja Srbije
(1961-2012) (167-182), str. 132.
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Do obnove godisnjih savetovanja Udruzenja za pravo osiguranja dolazi
2001. godine, a od 2002. pocinje da se objavljuje Revija za pravo osiguranja (danas:
Evropska revija za pravo osiguranja). Od samih pocetaka, aktivnosti Udruzenja za
pravo osiguranja Jugoslavije podrzavala je ve¢ina domacih drustava za osiguranje,
a Kompanija,Dunav osiguranje” bila je medu prvima i najznacajnijima. O tome
svedoce oglasne poruke u zbornicima sa godidnjih savetovanja i u svakom broju
pomenutog ¢asopisa. Osim toga, ¢lanovi Udruzenja aktivno su ucestvovali na skupu
koji su organizovali Kompanija,,Dunav osiguranje” i Institut za uporedno pravo u
Beogradu, 16. 9. 2002. na temu ,Prevare u osiguranju”. Radove su izlagali ¢lanovi
Udruzenja dr Jasna Pak, dr Zoran Radovi¢ i Branko Rajici¢.

UdruZenje za pravo osiguranja Srbije ove godine organizovalo je 21.
savetovanje zajedno sa UdruZenjem osiguravaca Srbije, koje je odrzano od 25. do
27. septembra u Sapcu. Imajuci u vidu prilike u vezi s pandemijom kovida 19, na
ovom savetovanju stranim predavacima je omoguceno ucesce putem video-poziva,
dok su domadi strucnjaci i profesori koji se bave praksom i teorijom osiguranja
imali priliku da razmene najnovije informacije, ideje i znanja iz prava i prakse uz
sve propisane mere zastite. Ve¢ duzi niz godina, ustaljena je praksa da, pre pocetka
rada okruglih stolova godisnjih savetovanja Udruzenja za pravo osiguranja Srbije,
jedan od ¢lanova Uprave Kompanije ,Dunav osiguranje” odrzi uvodno predavanje.
Ove godine uvodnicar je bila dr Dragica Jankovi¢, ¢lan Izvrsnog odbora Kompanije
~,Dunav osiguranje”.

0d 2010. godine do danas Kompanija,Dunav” nastavila je da pruza razlicite
oblike pomodi i podrske radu Udruzenja za pravo osiguranja Srbije, na ¢emu joj autor
ovog teksta izraZzava duboku zahvalnost. Time se potvrduje posvecenost Udruzenja
za pravo osiguranja Srbije ciljevima koji su komplementarni interesima delatnosti
osiguranja, kao i to da je Kompanija,Dunav osiguranje” tokom visedecenijske istorije
postojanja uvek prepoznavala i pomagala te interese.
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INFORMATIVE ARTICLE

In order to understand the origin and development of cooperation between
the Insurance Law Association of Serbia and Dunav Insurance Company, it is necessary
to briefly acquaint the readers with the origins of the professional association for
insurance law, as an institution. Since its emergence, the insurance business has
always been a faithful companion of important social activities and a custodian of
the economic values of individual and social property. Different social circumstances
determine the direction in which economic activities and trade services will develop
and, to that extent, insurance is no exception. With the emergence and development
of joint stock insurance companies, the market has followed the economic and
general social development by expanding the offer of insurance services.

It was not until the adoption of civil and commercial codes during the
19th century that insurance contracts were more comprehensively regulated in
the attempt to provide a legal framework for this important area and thus reduce
the impact of business practices. In the second half of that century, the Insurance
Institute in Manchester was established in 1873, as the first in that field, with the aim
of providing an environment for the social exchange of knowledge and ideas on the
subject of insurance, with a particular focus on fire insurance, given the number of
textile manufacturers in the city.? In the Kingdom of Yugoslavia, the development
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of insurance business took place under the strong influence of foreign capital,
because out of a total of twenty-eight insurance companies, nineteen of them were
established by foreign capital.® However, in the sources available to the author there
were no mention of the existence of any association or institute founded with the
goal to study insurance law and exchange knowledge and ideas about that industry.
One such association was established at the international level in 1960 under
the name the International Association for Insurance Law (Association Internationale de
Droit des Assurance —AIDA), as a non-profit international organisation promoting and
developing collaboration between its members to help increase the study, knowledge
and understanding of international and national insurance laws and related issues.
The task of AIDA is to propose regulations and measures related to the activities to be
adopted at the national and international level in order to harmonize insurance laws
and models of resolving insurance disputes. The Yugoslav Association for Insurance
Law, and its legal successor, the Insurance Law Association of Serbia, first presented
itself to the Serbian legal and other professional public in 1971 (the first and second
conferences were held in 1964 in Zagreb and in 1969 in Ljubljana), as the national
section of the aforementioned International Association for Insurance Law, long before
most of today’s specialized legal associations in Serbia.* In 20 and 21 April of the same
year, in the building of the Serbian Chamber of Commerce, the mentioned Association
organised the Conference on legal regulation of contractual relations in the field of
insurance. The above-mentioned International Association for Insurance Law and the
national sections of this association, perform their activities in close cooperation with the
industry. The goals of each insurance law association concerning the study of insurance
law, making proposals, launching initiatives for the reform of legal framework, and
connecting experts by providing educational and professional assistance overlap with
insurance industry to a certain extent. Therefore, the predominant source of support for
the activities of these associations comes from the insurance business. This is also the
case with the domestic market, which steadily supports the work of the Association.
According to Zoran Radovic, PhD, a scientific advisor to the Institute for
Comparative Law in Belgrade and for some time a secretary of this association, the
importance that the Insurance Community of Property and Persons Dunav attached
to the activities of the Yugoslav Association for Insurance Law is shown by the fact
that it received financial support for its operations from the Yugoslav Insurance
Association, and later from the Insurance Community of Property and Persons Dunav.’

3 Ogrizovi¢, D. (1985). Ekonomika osiguranja. Sarajevo: ZOIL ,Sarajevo”, pp. 352.

¢ Suleji¢, P, Slavni¢, J. (2013).,0d jugoslovenskog UdruzZenja za pravo osiguranja i Saveza udruzenja za
pravo osiguranja Jugoslavije do UdruZenja za pravo osiguranja Srbije’, Slavni¢, J. (ur.) u: Pola veka UdruZenja
za pravo osiguranja Srbije (1961-2012) (167-182), pp. 173-174.

5 Suleji¢, P, Slavni¢, J. (2013).,0d jugoslovenskog UdruzZenja za pravo osiguranja i Saveza udruzenja za
pravo osiguranja Jugoslavije do UdruZenja za pravo osiguranja Srbije’, Slavni¢, J. (ur.) u: Pola veka UdruZenja
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The Insurance Community of Property and Persons Dunav was founded in 1971, by
the merger of the Insurance and Reinsurance Institute Beograd and Insurance and
Reinsurance Institute Yugoslavia into the Insurance Community of Property and
Persons Yugoslavia— Beograd which, on 1 July 1974 was renamed the Insurance
Community of Property and Persons Dunav (ZOIL,Dunav”).

The next stage in the history of cooperation between the Association for
Insurance Law and Dunav Insurance Company began in the former Yugoslavia, when
the independent Association for Insurance Law of the Socialist Republic of Serbia was
founded. That association was founded on 21 March, 1983 by ten founders: professor
Borislav Blagojevi¢, PhD, professor Vladimir Jovanovi¢, PhD professor Predrag Suleji¢,
PhD professor Ivica Jankovec, PhD professor Jovan Slavni¢, PhD, Nikola Nikoli¢, PhD
Zoran Radovi¢, PhD Vojislav Sokal, PhD Dusanka Kafol, and Jovan Petkovic. In those
days, the Insurance Community of Property and Persons Dunav (legal predecessor
of present Dunav Insurance Company a. d. 0.), provided significant support to this
Association by the fact that since 1982, for several years, the seat of the Association
had been located in the Dunav’s premises in Belgrade, at Makedonska 4.5

The activities of the Association for Insurance Law, its members and employees
of legal predecessors of Dunav Insurance Company were numerous and intertwined.
Thus, in 1983, in addition to the paper by professor lvica Jankovec addressing the general
topic of Co-insurance as a Legal Relationship, and the paper of professor Predrag Suleji¢
on Concept of a Motor Vehicle in terms of Regulations on Compulsory Liability Insurance,
professor Branko Rajici¢, MA, a former director of the Directorate for Insurance of Property
and Agriculture, also presented his papers. Some of these papers were later published
in the journal Insurance of Associated Labour of the Insurance Community for Property and
Persons Dunav (presently the journal Insurance Trends).” In addition, the contribution
of other highly respected insurance experts, who worked in the legal predecessors of
Dunav Insurance Company, is immeasurable. These were: professor Vladimir Jovanovic,
PhD professor Jovan Slavni¢, PhD Vojislav Sokal, PhD Dusanka Kafol and Jovan Petkovic,
who were also the co-founders of the Association for Insurance Law of SR Serbia.

Realizing the seriousness of the new situation that emerged in the early 1990s
and was reflected in the adverse economic conditions in the country, huge inflation
and economic blockade, as well as possible negative consequences for the insurance
business in Serbia, in 1993, the Joint Stock Insurance Company Dunav engaged the
prominent members of the Serbian Association for Insurance Law, Professor Ivica

za pravo osiguranja Srbije (1961-2012) (167-182), pp. 169.

¢ Suleji¢, P, Slavni¢, J. (2013).,0d jugoslovenskog Udruzenja za pravo osiguranja i Saveza udruZenja za
pravo osiguranja Jugoslavije do UdruZenja za pravo osiguranja Srbije’, Slavni¢, J. (ur.) u: Pola veka UdruZenja
za pravo osiguranja Srbije (1961-2012) (167-182), pp. 176.

7 Suleji¢, P, Slavni¢, J. (2013).,0d jugoslovenskog UdruzZenja za pravo osiguranja i Saveza udruzenja za
pravo osiguranja Jugoslavije do UdruZenja za pravo osiguranja Srbije’, Slavni¢, J. (ur.) u: Pola veka UdruZenja
za pravo osiguranja Srbije (1961-2012) (167-182), pp. 176-177.
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Jankovec, Professors Predrag Suleji¢ and Dobrosav Ogrizovi¢ in drafting the Statute
of the Association of Insurance Organisations of Yugoslavia.

The annual conferences of the Association for Insurance Law resumed in
2001, whereas the publishing of the Insurance Law Review (now: European Insurance
Law Review) started in 2002. Dunav Insurance Company was among the first and
most important domestic insurance companies to support the activities of the
Yugoslav Insurance Law Association from its very beginnings. This is evidenced by
the advertising messages in the proceedings of the annual conferences and in each
issue of the mentioned journal. In addition, members of the Association actively
participated in the conference on insurance fraud, organised on 16 September, 2002
by Dunav Insurance Company and the Institute of Comparative Law in Belgrade. The
papers were presented by the members of the Association, Jasna Pak, PhD Zoran
Radovi¢, PhD and Branko Rajicic.

The 21t Annual Conference of the Association for Insurance Law of Serbia
in association with the Association of Serbian Insurers was organised in 2020 and
held from 25 to 27 September in Sabac. Given the circumstances related to the
Covid-19 pandemic, foreign lecturers were allowed to participate via video calls,
while domestic experts and professors dealing with insurance practice and theory
had the opportunity to exchange the latest information, ideas and knowledge of law
and practices fully observing the prescribed protection measures. For many years
now, it has been a well-established practice that before the start of the round tables
in the annual conferences of the Serbian Association for Insurance Law, one of the
members of the Dunav Insurance Company Management Board gives an opening
lecture. This year, the introductory speaker of the Company was Dragica Jankovic,
PhD, a member of the Executive Board.

Since 2010 to date, Dunav Company has continued to assist and support
the work of the Serbian Association for Insurance Law in different ways, for which the
author of this text expresses his deep gratitude. This confirms the commitment of
the Association for Insurance Law of Serbia to the goals that are complementary to
the interests of insurance business, and the fact that in the decades of its existence,
those interests have always been recognized and supported by Dunav Insurance
Company.

Translated by: Zorica Simovié, Grad. Philol.

8 Cerovi¢, M. (2013).,Saradnja UdruzZenja osiguravaca Srbije i Udruzenja za pravo osiguranja Srbije
u periodu od 1991. do 2011. godine’, Slavni¢, J. (ur.) u: Pola veka UdruZenja za pravo osiguranja Srbije
(1961-2012) (167-182), pp. 132.
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ODRZANO 21. GODISNJE SAVETOVANJU UDRUZENJA
ZA PRAVO OSIGURANJA SRBIJE

MODERNI ASPEKTI ZAKONSKOG | REGULATORNOG
KONCEPTA OSIGURANJA

U Sapcu, od 25. do 27. septembra odrzano je 21. godi$nje savetovanje
Udruzenja za pravo osiguranja Srbije i Udruzenja osiguravaca Srbije pod nazivom
+Moderni aspekti zakonskog i regulatornog koncepta osiguranja“. Savetovanje je ove
godine okupilo Sezdesetak ucesnika iz nase zemlje, dok je pandemija koronavirusa
planetarnih razmera sprecila dolazak predavaca iz inostranstva. Oni su ipak uzeli
ucesce ukljucujudi se u rad uzivo putem skajpa ili pak putem video-prezentacija koje
su prikazane na savetovanju. Prisutni tako nisu ostali uskraceni za uvek zanimljiva
predavanja i dragocena iskustva iz zemalja Evropske unije, a ovom prilikom i iz Kine
i Sjedinjenih Americkih Drzava.

Pozdravnim govorom okupljenim uéesnicima iz razlicitih osiguravajucih
drustava, sa fakulteta, iz Udruzenja osiguravaca i drugih institucija, obratio se prof.
dr Slobodan Jovanovi¢, predsednik Udruzenja za pravo osiguranja.

- Ovogodisnja konferencija UdruZenja za pravo osiguranja Srbije odrzava se u
okolnostima pravno-regulatorne dinamike u oblasti prava osiguranja i prilagodavanja
sve obimnijem pravnom okviru koji stvara sve veci broj obaveza ucesnicima na trzistu
osiguranja. Propisi u oblasti zastite korisnika finansijskih usluga takode uticu na
delatnost osiguranja u pogledu njenog odnosa prema osiguranicima i ostalim licima
koja imaju pravni interes u osiguranju. S druge strane, tehnicko-tehnoloski razvoj
namece potrebu kreiranja novih usluga osiguranja, $to neminovno otvara brojna
pitanja iz oblasti gradanskopravne odgovornosti uopste, a u oblasti osiguranja donosi
dileme u pogledu nacina i Sirine pokri¢a - rekao je prof. dr Slobodan Jovanovic.

! Autor prikaza je visi specijalista za razvoj izdavacke delatnosti u Centru za korporativni marketing i
brigu o klijentima, Kompanija,Dunav osiguranje”.
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- Sve navedeno kontinuirano utiCe na proucavanje teorijskih pitanja i prakticnih
dejstava pojedinih resenja u nadzorno-regulatornom i ugovornom domenu delatnosti
osiguranja. U svetlu reSenja iz Prednacrta gradanskog zakonika RS predstavljenog
u maju 2019. godine, Cini se da ¢e reforma ugovornog prava osiguranja zanemariti
neke korisne predloge ¢lanova UdruZenja za pravo osiguranja u vezi sa zakonskim
regulisanjem ugovora o osiguranju. Imajudi u vidu dinami¢nost odnosa osiguranja i
potrebu povremenog unapredivanja i osavremenjivanja ugovornog prava osiguranja,
smatram da bi trebalo uvaziti nase inicijative iz 2004. i 2005. godine da ugovorno
pravo osiguranja bude predmet posebnog zakona o ugovoru o osiguranju — istakao
je prof. Jovanovic i zahvalio organizatorima, sponzorima, prijateljima Udruzenja, kao
i svima koji su izdvojili vreme za prisustvo i u¢esce na konferenciji.

Cast da uvodnim izlaganjem na temu ,Aktuelna pitanja i trendovi na
srpskom trzistu osiguranja” otpoc¢ne Konferenciju ukazana je dr Dragici Jankovic,
¢lanu lzvrsnog odbora Kompanije,,Dunav osiguranje”. Ona je najpre izloZila podatke
o stanju i rezultatima na srpskom trzistu osiguranja ukazujuci na rast premije od
nepuna 4 procenta, koji je postignut u prvom polugodistu ove godine uprkos
pandemiji koronavirusa. Ipak, kako je naglasila, da bi se dostigla premija od milijardu
evra kojoj se tezi, potrebno je postici rast od ¢ak 9 procenata, $to je u ovoj godini
tesko dostizan cilj imajuci u vidu sve teskoce s kojima se susrecu privreda i pojedinci
pogodeni pandemijom koronavirusa.

- Na trziStu osiguranja situacija je dugi niz godina nepromenjena. Sa nesto
preko 27 procenata ucesca u ukupnoj premiji, vodece je ,Dunav osiguranje’, sledi
+Denerali” sa 20,39 procenata, pa DDOR ,Novi Sad” sa 12,24 odsto i ,Vinerstetise
osiguranje” sa 11,79 odsto. Premija neZivotnih osiguranja povecana je za 4,15 odsto, dok
jeu2019.godini u odnosu na 2018. rast iznosio 8,23 odsto. U nezivotnim osiguranjima
+,Dunav” prednjaci sa u¢es¢em od 31,5 odsto, slede ,Denerali” sa 18,13 odsto i DDOR
»Novi Sad” sa 13,51 odsto. Rast Zivotnih osiguranja u odnosu na proslogodisnje prvo
polugodiste iznosio je 3,38 odsto, a u 2019. godini u odnosu na prethodnu bio je
5,36 odsto. Cetiri dru$tva imaju ¢ak 75,18 odsto u¢e$ca u ukupnoj premiji Zivotnih
osiguranja, i tu su vodeca drustva u stranom vlasnistvu — ,Denerali” sa 28,56 odsto,
JVinerstetise” sa 21,39 odsto i,,Grave” sa 14,12 odsto, dok,Dunav” polako ali sigurno
napreduje dostigavsi u¢esc¢e od 11,11 procenata - rekla je dr Dragica Jankovic.

Razlog za takav trziSni raspored u oblasti Zivotnih osiguranja jeste narusen
odnos poverenja osiguranika u domaca drustva u vreme hiperinflacije, misljenja je
dr Jankovic.

- Pocetkom 1994. godine cene su u proseku rasle 62,2 odsto dnevno, to jest
2 odsto na sat, imali smo novéanicu od 500 milijardi dinara, da bi u jednom danu bilo
izbrisano ¢ak 16 nula. Nestale su vise godina uplacivane premije Zivotnih osiguranja.
Nestale su za osiguranike, koji su to doziveli kao kradu, a zapravo su isto tako nestale
i za osiguravace. Osiguranici koji su imali naviku da osiguravaju Zivot okrenuli su se
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stranim drustvima koja su se na domacem trzistu pojavila s novim uslugama i tako
napravila iskorak koji je sve donedavno bio tesko dostizan - objasnila je dr Jankovié.

U periodu od 2005. do 2019. godine, otkako je Narodna banka Srbije preuzela
poslove nadzora nad trziStem osiguranja, Zivotna osiguranja imala su tendenciju
stalnog rasta. Od 38,58 miliona dostigla su 213,14 miliona evra, tj. pet i po puta su veca
nego pre 15 godina. Nasuprot tome, neZivotna osiguranja imala su uspone i padove.
0Od 2005. do 2008. godine bila su u porastu, da bi globalna ekonomska kriza uticala
na smanjenje premije nezivotnih osiguranja, koja tek 2016. godine premasuju nivo
dostignut 2008. godine. Za 15 godina nezivotna osiguranja porasla su svega 1,9 puta.

- Uprkos tome, ono sto je narocito dobro, a postignuto je u navedenom
petnaestogodisnjem periodu, jeste jacanje tehnickih rezervi koje su od 264 miliona
dostigle iznos od milijardu i Sesto miliona evra, tj. uvecane su vise od Sest puta.
Tehnicke rezerve nezivotnih osiguranja porasle su sa 217,71 na 706,18 miliona
evraili preko 3,2 puta, dok su tehnicke rezerve Zivotnih osiguranja sa 46,84 miliona
povecane na ¢ak 900,66 miliona evra ili 19,23 puta, $to je posledica razli¢itog nacina
obracuna tehnickih rezervi za Zivotna i nezivotna osiguranja, ali i porasta Zivotnih
osiguranja — objasnila je dr Jankovic.

Uprkos iskazanom rastu, podaci iz izvestaja Narodne banke Srbije ukazuju
na nedovoljnu razvijenost srpskog trziSta osiguranja u odnosu na evropske zemlje.
O tome pre svega govori u¢esce premije u drustvenom bruto proizvodu, te premije
po stanovniku, gde su podaci ve¢ nekoliko godina nepromenjeni ili su tek neznatno
promenjeni. Uprkos tome, sektor osiguranja u Srbiji zaposljava vise od 10.000 ljudi,
u prodaji osiguravajucih usluga ucestvuje 17 banaka, 7 davalaca finansijskog lizinga,
javni poStanski operater, 95 pravnih lica — drustava za posredovanje i zastupanje, 80
zastupnika - fizi¢kih lica i preduzetnika i 4.696 aktivnih ovlas¢enih lica za poslove
zastupanja odnosno posredovanja u osiguranju.

Dr Jankovi¢ je potom citirala Cedomilja Mijatovica, osniva¢a Narodne banke
Srbije, diplomate i ministra finansija i inostranih dela Knezevine a potom Kraljevine
Srbije, predsednika Srpske kraljevske akademije, ¢oveka koji je dao naziv nasoj
sadasnjoj valuti dinaru, a zasluzan je i za osnivanje Odeljenja za osiguranje u okviru
Beogradske zadruge, $to se smatra prvim srpskim drustvom za osiguranje. On je u
svom radu,Misljenja o osiguranju”, objavljenom u,Trgovinskom glasniku” pre ravno
123 godine, izrazio nadu da ¢e jednoga dana, u 20. veku, svi ljudi u Srbiji shvatiti
koliki je znacaj osiguranja i osiguravajuce pokric¢e obezbedivati za sebe, ¢lanove
svoje porodice, svoju imovinu. Dr Jankovi¢ je istakla da se nade Cedomilja Mijatovi¢a
ipak nisu ostvarile, ne samo zbog toga sto ljudi nisu shvatili znacaj osiguranja, vec i
zbog brojnih ratova i drustveno-ekonomskih potresa koji su ostavili dubok trag na
zivotni standard naseg stanovnistva.

Pored edukacije koja je veoma vazna za podizanje svesti stanovnistva o
znacaju osiguranja, dr Jankovi¢ je ukazala na znacaj poverenja u osiguravajuca
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drustva, koje je poljuljano u vreme inflacije. Osim sunovrata domace valute, tada
je, zbog veoma niskog osnivackog cenzusa, nekontrolisano rastao broj drustava za
osiguranje na nasem trzistu. Krajem 1996. godine bilo ih je ¢ak 82 sa izuzetno slabim
finansijskim i kadrovskim potencijalom. Ona su prikupljala premiju, brzo nakon
osnivanja su se i zatvarala ostavljajudi osiguranike bez mogucnosti da naplate Stetu
ili sa mogu¢nosc¢u naplate uz velike komplikacije.

- Do postepenog uredenja trzista dolazi sa donoSenjem Zakona o osiguranju
imovineilica 1996, a nastavlja se 2004. godine, kada nadzor nad radom osiguravajucih
drustava preuzima Narodna banka Srbije. Broj drustava za osiguranje do danas sveden
je na 16 - rekla je dr Jankovi¢ ukazavsi na to da je regulisanje trzista nastavljeno
donosenjem Zakona o osiguranju 2014. godine, koji je stupio na snagu 2016. i kojim
se u nase osiguranje uvode elementi evropske regulative.

- Nakon toga, 2018. godine donete su smernice o minimalnim standardima
ponasanja i dobroj praksi u¢esnika na trzistu osiguranja u vezi s Direktivom o distribuciji
osiguranja, Ciji je cilj zastita osiguranika, a za osiguranje je znacajan i Zakon o zastiti
podataka o licnosti donet po ugledu na Opstu uredbu o zastiti podataka Evropske
unije (GDPR - General Data Protection Regulation) — istakla je dr Jankovié.

Ona je takode rekla da se u EU uveliko sprovode pripreme za primenu
Medunarodnog ra¢unovodstvenog standarda (MSFI 17), koji treba da stupi na snagu
2021. godine. Smatra se da ¢e njime otpoceti nova epoha u racunovodstvenoj praksi
osiguravajucih drustava.

Narodna banka Srbije donela je strategiju za primenu Direktive Solventnost
2, koja se sastoji iz tri stuba - kvantitativnog, kvalitativnog i transparentnosti. Sprovela
je GAP analizu koja je potvrdila spremnost osiguravajuéih drustava u nasoj zemlji za
primenu Direktive. Priprema za prvi stub Solventnosti 2, koji se odnosi na tehnicke
rezerve i adekvatnost kapitala, sprovedena je 2016. i 2017. godine kroz dva stres
testa sacinjena u skladu s metodologijom EIOP-e i Direktivom Solventnost 2. Njima je
obuhvacen scenario teZe utrzive investicije, scenario retrocesije, aktuarski scenario, te
scenariji prirodnih katastrofa — zemljotresa i poplave. Rezultati stres testova pokazali
su da je sektor osiguranja u Srbiji stabilan, da bi ostao stabilan ¢ak i u slucaju realizacije
ekstremnih i malo verovatnih Sokova kojima ne bi bila ugroZzena adekvatnost kapitala.
U naredne dve godine sprovedene su i dve kvantitativne studije uticaja, QIS 1i QIS
2, a u ovoj godini trebalo je da se radi na konsolidovanim bilansima koje ,Dunav”
ima, da se uradi i QIS 3 koju je NBS pripremila, ali je sve to, zbog epidemije kovida
19, izostalo. Kvantitativne studije rade se kako bi se utvrdilo koliki je solventni racio
po Direktivi Solventnost 2 i gde su slabosti drustava za osiguranje kako bi ih ona
otklonila tokom priprema za uvodenje Direktive, i obezbedila adekvatan racio. U
pitanju su veoma slozeni aktuarski proracuni koji treba da kvantifikuju ukupan rizik
za osiguravajuce drustvo kao zbir mnostva rizika i podrizika, poput rizika nezivotnih
osiguranja, rizika zivotnih osiguranja, rizika dobrovoljnog zdravstvenog osiguranja,
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svih trzisnih rizika, rizika neispunjenja obaveza druge ugovorne strane i mnogih
drugih. Na osnovu toga, izracunava se koliko kapitala treba da obezbedi drustvo za
osiguranje kako bi moglo da snosi rizik, tj. izracunava se solventni kapitalni zahtev. S
druge strane, utvrduje se koliko ta¢no drustvo ima raspoloZzivih adekvatnih sredstava
da pokrije kapitalni zahtev. Odnos izmedu te dve veli¢ine jeste solventni koli¢nik.
U EU, u 2018. godini solventni koli¢nik bio je 236%, Slovenija je imala 237%, dok je
Nemacka sa 337% imala maksimalan solventni koli¢nik. Solventni racio pandan je
adekvatnosti kapitala koji u Srbijiimamo po Direktivi Solventnost 1 i koja je za zivotno
osiguranje 218%, a za nezivotno 263%. Kvantitativna studija uticaja QIS 2 pokazala
je da je solventni koli¢nik ,Dunav osiguranja“ na nivou 60 procenata u odnosu na
adekvatnost kapitala koja je dobra - istakla je dr Dragica Jankovic.

Na opasku da su zbog zahteva koje namece direktiva Solventnost 2 drustva
prinudena da imaju viSestruko vedi kapital nego $to je potreban ako se uzmu u obzir
realni modeli scenarija i projekcije, dr Jankovi¢ je zakljucila da nikad nije dovoljno
premije niti je dovoljno tehnickih rezervi, i da, sto je vedi nivo solventnog racija
nekog drustva, to su ve¢e mogucénosti za njegov razvoj. Osiguranici su sigurniji
da ¢e obaveze prema njima drustvo biti u stanju da ispuni kakav god neocekivan
scenario, tj. rizik da se ostvari.

Kompaniju je na savetovanju predstavljala i master pravnik Sarita Olevig,
visi savetnik u Sluzbi za imovinsko-pravne odnose i ¢lan Nadzornog odbora,Dunav
osiguranja’, koja je izloZila referat na temu,Pravni aspekti zastite korisnika finansijske
usluge osiguranja i zastita podataka o li¢cnosti kod ugovora na daljinu”. Ona je kroz jedan
broj aktuelnih pitanja koja se odnose na potrebu i znacaj zastite korisnika finansijskih
usluga osiguranja kod ugovora na daljinu, koji su sve zastupljeniji u nasoj svakodnevici,
predstavila i analizirala odredbe aktuelnih propisa koji te ugovore ureduju.

- Pravni okvir ugovora na daljinu u Republici Srbiji regulisan je Zakonom
o zastiti korisnika finansijskih usluga kod ugovaranja na daljinu, Zakonom o zastiti
potrosaca, te podzakonskim aktima koje je donela NBS. Na ugovore o osiguranju
zaklju¢ene na daljinu primenjuju se i odredbe Zakona o osiguranju, kao i Zakona
o obligacionim odnosima. Re¢ je o ugovorima koji se zakljucuju bez neposrednog
prisustva davaoca i korisnika usluge osiguranja na istom mestu i u isto vreme.
Direktiva 2002/65/EC defini3e ugovore na daljinu kao ugovore o ¢ijem se zaklju¢enju
pregovara na daljinu, a podrazumeva upotrebu sredstava daljinske komunikacije
koja se koriste u sklopu prodaje na daljinu ili pruzanja usluge bez istovremene
prisutnosti dobavljaca i potrosaca, $to znaci da se i ponuda dostavlja na daljinu,
te da se i pregovori i samo zakljucenje ugovora odvijaju na daljinu - rekla je Sarita
Olevi¢ pojasnivsi da su Zakonom o zastiti potrosaca propisani strozi formalni uslovi za
zaklju¢enje ugovora na daljinu koji podrazumevaju da se potrosa¢u odnosno korisniku
usluge u razumnom roku, a najkasnije u vreme pruzanja usluge, na trajnom nosacu
podataka moraju predati ugovor, obavestenje i obrazac za odustanak od ugovora.
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Sarita Olevic je istakla da je Narodna banka Srbije koja vr$i nadzor nad
poslovanjem drustava za osiguranje, na osnovu Zakona o osiguranju, donela Odluku
o nacinu zastite prava i interesa korisnika usluga osiguranja. Odlukom je propisano
pravo osiguranika na informisanost, kao i to da NBS, radi zastite prava i interesa
osiguranika i drugih korisnika osiguranja, izmedu ostalog, posreduje u resavanju
odstetnih zahteva radi sprecavanja sporova, postupa po prigovorima korisnika
usluga osiguranja i stiti prava i interese tih lica. Obaveza informisanja korisnika
usluge podrazumeva da je pruzalac usluge, tj. drustvo za osiguranje duzno da pre
zakljucenja ugovora na daljinu korisniku dostavi informacije o pruzaocu usluge, o
finansijskoj usluzi, ugovoru na daljinu i nac¢inu reSavanja sporova, koje su jasne i
razumljive kako se korisnik usluge osiguranja ne bi doveo u zabludu. Navedena obaveza
ustanovljena je kako bi se otklonila opasnost da korisnik usluge zbog nedovoljne
informisanosti ostane uskracen za osiguravajuce pokrice. Stoga je veoma vazno da
informacije budu razumljive, precizne i jasne, te da ukazuju na bitne karakteristike
usluge date u ponudi.

- Jedna od osnovnih mera zastite potrosaca jeste pravo na odustanak od
ugovora. Potrosa¢ odnosno osiguranik ima pravo da se predomisli i da odustane od
ugovora bez dodatnih troskova ili kazni. Kod ugovora o osiguranju zaklju¢enih na
daljinu, ugovarac ima pravo na odustanak u roku od 14 dana od dana zakljucenja
ugovora. Ako je predmet ugovora na daljinu Zivotno osiguranje, rok za odustanak
je 30 dana od dana dostavljanja obavestenja o zaklju¢enom ugovoru, $to vazii za
ugovore o dobrovoljnom penzijskom osiguranju - rekla je Sarita Olevic.

Ona je takode dodala da pravna teorija i praksa, uvazavajuci ¢injenicu da
je osiguranje slozen pravni posao, ukazuju da internet nije pogodan kanal prodaje
svih vrsta osiguravajucih usluga, ve¢ samo pojedinih, te da je stoga manje zastupljen
u osiguranju u odnosu na druge finansijske usluge. Narocito se osvrnula na pravne
aspekte zastite podataka o li¢nosti i na obavezu osiguravajucih drustava da osiguranika
obaveste da podatke o licnosti obraduju iskljucivo u cilju ispunjenja ugovornih
obaveza, kao i da bez prikupljanja i obrade podataka drustvo nije u mogucnosti da
ih ispuni. Prikupljene podatke drustvo mora da ¢uva kao poslovnu tajnu, a ukoliko
se ustanovi da je obrada podataka bila nedozvoljena, korisnik usluge ima pravo da
opozove pristanak na obradu podataka koji je dao prilikom zaklju¢enja ugovora.

Rad Konferencije odvijao se u okviru tematskih okruglih stolova koji su bili
posveceni ugovorima o osiguranju, ugovorima o zivotnom osiguranju, ugovorima o
nezivotnom osiguranju, ugovorima o osiguranju od auto-odgovornosti, upravljanju
i konkurenciji u osiguranju, prodaji osiguravajucih usluga i zastiti potrosaca.

Prof. dr Slobodan Jovanovi¢, u okviru okruglog stola posve¢enog ugovorima
o osiguraniju, izlozio je referat,Pravilo contra preferentem u pravu osiguranja i neki
aspekti tumacenja nejasnih odredbi uslova osiguranja”. Ukazao je na ¢injenicu da se
sve vedi broj ugovora u pravnom prometu zakljucuje prema sadrzaju koji je unapred
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pripremio prodavac ili pruzalac usluge, a druga ugovorna strana naj¢esce nije u
poziciji da o njemu pregovara kako bi neke ugovorne obaveze za nju bile povoljnije.
Neizvesnost u pogledu prava i obaveza ugovarac¢a moze se ispoljiti prilikom primene
uslova osiguranja koje osiguravac¢ donosi unapred za sve potencijalne ugovarace
osiguranja. Zbog toga se na nejasne odredbe posebnih pismenih klauzula koje je
sastavio osiguravac i na klauzule u formularnim uslovima ugovora o osiguranju
primenjuje opste pravilo tumacenja klauzula u formularnim ugovorima contra
preferentem. Navedeni izraz potice iz latinskog jezika i znaci da u sumniji prilikom
tumacenja nejasnih klauzula koje su jednostrano oblikovane treba izabrati znacenje
koje je na Stetu one strane sto ih je formulisala, a u korist druge ugovorne strane.
Drugim re¢ima, tumace se onako kako je najpovoljnije za potro3aca. Navedeno pravilo
primenjuje se jedino u slu¢aju kada sud, primenom uobicajenih pravila tumacenja,
nije u mogucénosti da donese odluku o tome koje je od dva znacenja ispravno.

- Njegova primarna namena nije zastita ugovaraca, ve¢ ono predstavlja
pomocno sredstvo koje sudovima treba da olaksa odlucivanje i da kao pravilo
gradanskog prava podsti¢e donosioce ugovornih uslova da ih sastavljaju na nacin koji
ne ostavlja sumnju u pogledu njihovog smisla ili nacina i obima primene - pojasnio
je prof. dr Slobodan Jovanovi¢ i dodao da pre primene pravila contra preferentem
od pomocdi moze biti i tumacenje izjavljenih volja u odgovaraju¢em kontekstu.
Kontekstualna metoda tumacenja ugovora predvidena je Prednacrtom gradanskog
zakonika RS, $to je korak u dobrom pravcu koji ¢e omoguciti svestrano sagledavanje
ugovornih odnosa prilikom utvrdivanja stvarne volje ugovornih strana.

Prilikom revizije Direktive o solventnosti 2, posebna paznja posvecena je
unapredenju primene principa srazmernosti u praksi, a tom temom bavila se mr
Marta Ostrovski sa Pravnog fakulteta Univerziteta u Varsavi. U referatu ,Princip
srazmernosti u propisima EU o osiguranju” ona je iznela teorijske stavove koji su
bili osnova za diskusiju o tome da srazmernost iz Direktive ne treba poistovedivati
s principom srazmernosti koji je predviden Ugovorom o Evropskoj uniji. Znacenje
srazmernosti u osiguranju, tj. u Direktivi o solventnosti 2 svodi se na argument da
ono $to se zahteva od drustva za (re)osiguranje uvek mora biti srazmerno rizicima
koje ono preuzima, pa stoga norma, kada se primeni, mora u obzir uzimati prirodu,
veli¢inu i sloZzenost rizika koje drustvo za (re)osiguranje preuzima, bez obzira na njegovu
veli¢inu. Nasuprot tome, srazmernost u osiguranju ne predstavlja odvojenu vrstu
srazmernosti koja je drugacija od opste. MoZe se reci da srazmernost u osiguranju
potice od opste srazmernosti i da je dopunjuje, tj. da se radi o specijalnom elementu
opste srazmernosti koji sluzi smanjenju tereta sprovodenja odredene mere, tj.
odredene norme o osiguranju.

Na temu,Ponistaj ugovora o osiguranju zivota sa osvrtom na sudsku praksu”
referat je podnela Kristina Zagar iz Direkcije za pravne poslove DDOR,Novi Sad’, koja
je nakon osvrta na znacaj ugovora o osiguranju zivota i razloga za njegov ponistaj
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analizirala specifi¢cnosti pojma ponistaja ugovora o osiguranju Zivota zbog precutanih
okolnosti od znacaja za ocenu rizika. Pored toga, obradila je i pojedine primere iz
novije sudske prakse, zaklju¢ujuci da je neophodno jedinstveno tumacenje zakonskih
normi i ujednacavanje sudske prakse u cilju postizanja pravne sigurnosti i razvoja
delatnosti osiguranja. Ona je istakla da vrlo mali broj osiguravaca podnosi tuzbe za
ponistaj ugovora o osiguranju zivota, a kao moguce razloge navela je nedovoljnu i
neujednacenu sudsku praksu, nedovoljnu preciznost odredaba Zakona o obligacionim
odnosima, procenu osiguravaca da bi postupanje protiv nesavesnog ugovaraca
moglo negativno uticati na poslovanje uzimajuci u obzir reputacioni poslovni rizik.

- Ponistaj ugovora u korelaciji je s nesavesnosc¢u ugovaraca osiguranja, pa se
velik broj predmeta okoncava presudom na osnovu priznanja tuzenog koji naj¢esce
svesno ulazi u rizik eventualnog ponistaja ugovora bududi da se propisana sankcija ne
primenjuje adekvatno i jednako, a u ve¢em broju slu¢ajeva izostaje - rekla je Kristina
Zagar i zakljucila da je neophodno preciznije, sveobuhvatnije i primenljivije pravno
regulisanje navedene materije koje se ocekuje donosenjem Gradanskog zakonika
RS. Do tada, napredak u ovoj oblasti moze se ostvariti jedinstvenim tumacenjem
postojecih zakonskih odredaba i ujednacavanjem sudske prakse.

U radu,Pravna priroda obaveze predugovornog informisanja korisnika usluge
osiguranja” dr Nenad Gruji¢ iz,Denerali osiguranja Srbija” istakao je da u dosadasnjoj
praksi primene te obaveze kod nas ona nije ispunila svoju osnovnu funkciju, tj. nije
doprinela boljoj zastiti korisnika usluge osiguranja. Zasluge za to autor delimi¢no
pripisuje upravo pravnoj prirodi te obaveze koja se zbog svoje sloZzenosti ¢esto ne
sagledava sveobuhvatno. Dr Gruji¢ je analizirao svaki element pravne prirode te
obaveze, od njenog gradanskopravnog, upravnopravnog i kaznenopravnog aspekta,
da bi pravnu prirodu obaveze predugovornog informisanja zaokruzio njenom
zastitnom funkcijom i javnopravnim elementima.

- Obaveza predugovornog informisanja korisnika usluge osiguranja veoma
je sloZzene pravne prirode i pogresno je posmatrati je samo iz jednog aspekta. Njena
pravna priroda je sui generis, i pored ostalog ima naglasenu moralnu komponentu
- rekao je dr Grujic.

- Jedna od neocekivanih prepreka u njenoj primeni postalo i to to je
regulisana Zakonom o osiguranju, koji kao statusni zakon naglasava upravnopravne
i kaznenopravne aspekte pravne prirode obaveze predugovornog informisanja, dok
su njeni gradanskopravni i javnopravni aspekti ostali u senci prethodno pomenutih.
Otuda postoji potreba da se drugacijim regulisanjem tacnije i preciznije dodatno
naglase svi aspekti pravne prirode obaveze predugovornog informisanja — istakao
je dr Grujic.

Po njegovom misljenju, s obzirom na hitnost potrebe za zakonodavnom
intervencijom, najprihvatljivije reSenje jeste izmena Zakona o osiguranju ili usvajanje
posebnog zakona o ugovoru o osiguranju, u kojima bi postojeci tekst ¢lanova 82-84
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Zakona o osiguranju bio unapreden u smislu naglasavanja gradanskopravnih i
javnopravnih elemenata obaveze predugovornog informisanja.

Dr Jasmina Labudovi¢ Stankovi¢, profesor na Pravnom fakultetu Univerziteta
u Kragujevcu, izloZila je referat na temu ,Investiciono osiguranje zZivota“, u kome
je predstavila njegove osnovne oblike — osiguranje Zivota vezano za investicione
jedinice, osiguranje Zivota vezano za berzanske indekse i varijabilno rentno osiguranje.
Ukazala je u ¢emu se ti ugovori razlikuju od tradicionalnog osiguranja Zivota, kao
i na to da su rizi¢niji za osiguranike, koji po pravilu nose investicioni rizik, mada je
moguce ugovoriti i da ga dele s osiguravacem.

- Ponuda ovih ugovora rezultat je nastojanja osiguravaca da udovolje
potrebama sve zahtevnijih osiguranika, ali je i konkurencija drugih institucionalnih
investitora nametnula potrebu kreiranja ovakvih usluga koje su, s jedne strane,
ugovori o osiguranju, a s druge strane investicija — rekla je prof. Labudovi¢ Stankovic¢
i dodala: Isplate kod investicionog osiguranja Zivota zavise od stanja na finansijskom
trzistu, od vrednosti investicionih jedinica, kretanja berzanskih indeksa, te ¢e niske
vrednosti investicionih jedinica i pad berzanskih indeksa uticati na smanjenje vrednosti
polisa, i to svih ugovora u isto vreme. Stoga se na te ugovore zakon velikih brojeva
moze primeniti samo u delu koji se odnosi na osiguranu sumu $to se isplacuje za
slu¢aj smrti ili dozivljenja, ali samo pod uslovom da se taj deo osiguraniku garantuje
ugovorom. Ako je pak i taj deo ucinjen zavisnim od vrednosti berzanskih indeksa
ili investicionih jedinica, onda ni tu nema mesta primeni zakona velikih brojeva.

Kod investicionog osiguranja Zivota, aktuari treba da razreSe nekoliko pitanja,
a to su visina premije koju treba obracunati osiguraniku, visina potrebnog kapitala
osiguravaca i pitanje investiranja kapitala.

O sve izrazenijim sajber rizicima i osiguranju kao vidu zastite od imovinskih
Steta koje nastaju povredom informaticke bezbednosti govorio je prof. dr Nebojsa
Zarkovi¢. U referatu ,Sajber osiguranje” on je naveo da su u lzvestaju Svetskog
privrednog foruma za 2020. godinu prevare s podacima, odnosno krade podataka i
sajber napadi svrstani u dve najvece tehnoloske opasnosti koje ugrozavaju privredu i
drustvo u celini, a sajber osiguranje je jedna od mogucnosti koje su na raspolaganju
u cilju izgradnje bezbednosti i zastite od tih pretnji, te sposobnosti brzog oporavka
ukoliko se one ostvare. Informatic¢ka bezbednost obuhvata bezbednost li¢nih
podataka, bezbednost svih drugih podataka i bezbednost sistema. Sajber osiguranje
nastalo je u drugoj polovini devedesetih godina proslog veka u SAD, a razvilo se iz
osiguranja od odgovornosti iz zanimanja. U Evropi i Aziji, sajber osiguranje pocinje
se prodavati u ovoj deceniji, poc¢ev od 2011. godine, a teZiste nije, kao u SAD, na
odgovornosti prema tre¢ima, ve¢ na pokri¢u sopstvenih Steta osiguranika. U pogledu
korisnika osiguravajuce zastite, prof. Zarkovi¢ ukazuje da su pojedine delatnosti
ugrozenije sajber napadima, a u tu kategoriju spadaju ona preduzeca $to podlezu
strozim nadzornim zahtevima te imaju i vece prosec¢ne troskove prouzrokovane
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zloupotrebom li¢nih podataka. U SAD su to zdravstvo, nov¢ane usluge, energetika
i farmaceutska industrija, dok je drzavna uprava na poslednjem mestu, zbog male
verovatnoce da ¢e nakon sajber napada izgubiti velik broj stranaka.

- Predvideni ubrzani rast sajber osiguranja ostvari¢e se u zavisnosti od
raspolozivosti novc¢anih sredstava, kao i od znanja i umeca preuzimaca rizika i
rukovodilaca u osiguravaju¢im drustvima, dok ¢e kod osiguranika klju¢ni biti svest o
potrebi za sajber osiguranjem i obavestenost o 3irini pokric¢a - rekao je prof. Zarkovi¢
i upozorio na opasnost od preambicioznih ciljeva rasta u pocetnim godinama, koji, uz
manjak stru¢nosti prilikom preuzimanija rizika u pokri¢e, mogu da dovedu do novog
slucaja azbestnih Steta koje su imale teske posledice po osiguravace.

Dr Zoran llki¢, nauc¢ni saradnik i pravni zastupnik u Stetama DDOR-a,,Novi
Sad”, referat je posvetio specifi¢cnostima osiguranja motornih vozila i obaveze
naknade Stete u Velikoj Britaniji. lki¢ je ukazao da se pravo Velike Britanije kao klasi¢ni
predstavnik common law sistema i u oblasti osiguranja od auto-odgovornosti i u oblasti
odstetnog prava vezanog za naknadu Steta prouzrokovanih u saobracajnim nesre¢ama
razlikuje od evropskog kontinentalnog prava. Presudnu ulogu u odredivanju naknada
ostecenim licima ima sudska praksa koja je s vriemenom izgradila Siroko prihvacene
standarde i iznose naknada koji se dosuduju u istovetnim ili sli¢nim situacijama. Ilki¢
je istakao da se u Velikoj Britaniji, i pored visokog stepena usaglasenosti, jos uvek
dosuduju neprimereno niski iznosi naknade za nematerijalne stete, $to nije analogno
ekonomskoj snazi osiguravajucih drustava, a odudara i od sudske i poslovne prakse
zemalja u okruzenju. Ipak, raznovrsni paketi i nivoi osiguravajuceg pokric¢a koje nude
osiguravaci omogucavaju zavidan stepen razlicitih mogucnosti u odabiru dodatnih
rizika od kojih osiguranici zele finansijski da se zastite. Kombinacije osiguranih rizika
od posledica nesre¢nog slucaja i auto-kasko osiguranja uz bazi¢no osiguranje od auto-
odgovornosti omogucavaju dovoljno prihvatljivu osiguravajucu zastitu kako trecih lica
tako i imalaca motornih vozila i s njima povezanih lica. Sto se ti¢e zakonskih propisa
u oblasti saobracdajnog prava, oni su se relativno sporo menjali, ali su ipak inovirani
redenjima iz evropskih direktiva kako bi se normativni okvir pribliZzio propisima EU.

Dr Keji Luo, profesor na Fakultetu za vestacku inteligenciju i pravo
Jugozapadnog univerziteta politickih nauka i prava iz Conkinga, Kina, upoznala je
ucesnike Savetovanja sa kineskim uslovima osiguranja autonomnih vozila po vazeéim
propisima koji su u primeni na trzistu i sa stavovima teorije.

- Kao zemlja koja pridaje veliki znac¢aj tehnologiji vestacke inteligencije,
Kina se poslednjih godina ubrzano razvija u oblasti autonomnih vozila. Medutim,
relevantan pravni okvir za tu oblast jo$ uvek nije donet i u velikoj meri kasni za
tehnoloskim razvojem. Jedini kineski nacionalni propis o autonomnim vozilima
jeste,Standard za upravljanje testiranjem autonomnih drumskih vozila - Kina 2018".
Pojedini ¢lanovi tog propisa sli¢ni su ameri¢kim, ali se smatra da su isuvise jednostavni
i relativni - rekla je prof. Keji Luo.
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Trenutno u Kini postoje razli¢ite osiguravajuce usluge za razlic¢ite nivoe
automatizovanosti vozila. Za vozila koja su dostupna na trzistu, a to su vozila 1. i
2. nivoa, postoje Cetiri vrste osiguranja — obavezno osiguranje od odgovornosti za
saobracajnu nesre¢u (OOAO), osiguranje od komercijalne odgovornosti za motorna
vozila, potpuno osiguranje od materijalne Stete na motornim vozilima i osiguranje
od odgovornosti zbog autonomnog parkiranja koje se primenjuje samo na vozila
2. nivoa koje proizvodi kompanija,Changan®. Za vozila koja su u fazi testiranja, kao
$to je 4. nivo, Standard 2018 samo obavezuje kompanije koje testiraju vozila da
imaju zakljuceno osiguranje od odgovornosti za saobrac¢ajnu nezgodu od najmanje
5.000.000 juana po vozily, i tu vrstu osiguranja teoreticari smatraju zapravo vrstom
osiguranja od odgovornosti za proizvod.

Prof. Keji Luo je misljenja da klasi¢no osiguranje od odgovornosti za proizvod
ne moze pokrivati sve rizike koji poti¢u od autonomne voznje. Na vozila 3. nivoa i
visih nivoa, po njenom misljenju, najbolje je primenjivati model osiguranja OOAO i
osiguranje od komercijalne odgovornosti, iz razloga $to su zakonski limiti naknade
za obavezno osiguranje od odgovornosti za saobrac¢ajnu nezgodu u vezi s motornim
vozilima u Kini isuvise niski i naj¢esce pokrivaju samo mali deo stvarne 3tete.

U referatu,Primena snimaca dogadaja (crnih kutija) u osiguranju od auto-
odgovornosti iz pravnog ugla” prof. dr Pjerpaolo Marano sa Fakulteta pravnih nauka
Katolickog univerziteta Sv. srca u Milanu istrazuje pravna pitanja koja su se pojavila
u Italiji, zemlji s najvec¢im brojem tih uredaja na svetu. Njihova svrha je snimanje i
skladiStenje vaznih parametara u vezi sa saobra¢ajnom nezgodom, te informacija
neposredno pre nastanka, tokom i neposredno posle saobracajne nezgode. Sva nova
motorna vozila morala bi biti opremljena navedenim uredajima, a Italija je ustanovila
pravni okvir koji je podstakao njihovu upotrebu. Stoga je analiza italijanskog pravnog
sistema korisna za razumevanje koja pitanja bi drzave ¢lanice EU morale da regulisu
u vezi s upotrebom tih uredaja.

Iznosedi podatke o broju motornih vozila i premiji koja se godisnje ostvari,
profesor Marano je ukazao na relevantnost italijanskog trzista osiguranja.

- U 2017. godini u Italiji je bilo 41,4 miliona motornih vozila, od ¢ega su 38
miliona putnicka vozila koja donose premiju od ¢ak 10,5 milijardi evra. Teretna vozila
su iste godine zabeleZila premiju od dve milijarde evra, motocikli 702 miliona evra, a
bicikli s pomoénim motorom 142 miliona evra. Krajem 2018. godine bilo je zaklju¢eno
22,2 odsto ugovora kojima je predvidena upotreba crnih kutija - istakao je Marano.

On je objasnio da je italijanski pravni okvir promovisao upotrebu crnih kutija
donosenjem sledecih pravila: obavezni popusti za instalirane crne kutije (drustva
za osiguranje imaju obavezu da odobre znacajan popust klijentima koji na njihov
predlog ugrade crnu kutiju ili ako je u vozilo ona ve¢ ugradena s ciljem da snima
ponasanje vozila, tj. vozaca), aspekt dokazne vrednosti podataka iz tih uredaja
(podaci iz uredaja predstavljaju potpun dokaz u parni¢nom postupku o ¢injenicama
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na koje se odnose) i interoperabilnosti i prenosivosti crnih kutija kada osiguranik
zakljuci ugovor o osiguranju s drugim drustvom za osiguranje koje nije instaliralo
elektronski uredaj (operateri, tj. pruzaoci usluga telematike i drustva za osiguranje
moraju garantovati za kvalitet usluga telematike i onda kada osiguranik zakljuci
ugovor s drustvom za osiguranje koje nije instaliralo uredaj). lako je masovnom
upotrebom crnih kutija uspostavljena ravnoteza u pogledu smanjenja premije i
sprecavanja prevara, ipak su se otvorila neka pravna pitanja. Jedna se odnose na
ustavnost dokazne vrednosti podataka iz crnih kutija, dok su druga vezana za efekat
zakljuc¢avanja utvrden u odredenim kombinovanim uslugama osiguranja, koji postoji
na trzistu. Naime, Cesta je primena odredaba o ugovornim kaznama i nepostenih
ugovornih odredaba koje se uglavhom odnose na nepoklapanje trajanja ugovora
0 osiguranju i trajanja pruzanja usluga u vezi s crnom kutijom, uprkos principu
prenosivosti tih uredaja na drugog osiguravaca.

Medunarodni opsti akti o osiguranju od auto-odgovornosti, ukljucujuci i
direktive Evropske unije, za osnovni cilj imaju pravi¢nu naknadu Stete oSte¢enom
licu, a pravilo o zateznoj kamati na naknadu Stete sadrzano u Direktivi Evropske unije
2009/103/EU od 16. septembra 2009. godine obavezan je standard koji bi trebalo da
ispune ¢lanice EU i drzave koje teze ¢lanstvu. To kako je ovo pitanje reSeno u nasem
zakonodavstvu i sudskoj praksi razmotrio je dr Milos Radovanovic u referatu,Zatezna
kamata na naknadu Stete iz osiguranja od auto-odgovornosti”.

— Zakon o obaveznom osiguranju u saobracaju ne bavi se pitanjem prava
na zateznu kamatu na potrazivanje naknade Stete prema osiguravaju¢em drustvy, a
domaca sudska praksa i dan-danas se pridrzava pravnih shvatanja o zateznoj kamati
na naknadu Stete koje su najvisi sudovi SFRJ utvrdili jos 1987. godine. Za razliku od
propisa EU koji predvida da osigurava¢ od auto-odgovornosti koji u vansudskom
postupku u propisanom roku nije obestetio osiguranika ima obavezu da mu pored
naknade Stete isplati i zateznu kamatu, po domacéem pravu osiguranik stie pravo na
zateznu kamatu i ona pocinje da tece tek od dana donosenja prvostepene presude,
osim u izuzetnim sluc¢ajevima - rekao je dr Radovanovié. — Direktiva Stiti oste¢eno
lice od osiguravaca koji je neazurno (po isteku propisanih rokova), nepropisno (bez
¢injenicnog ili pravnog osnova odbije da isplati naknadu) ili nesavesno (kada ne
odgovori na odstetni zahtev) postupao.

U domacem pravu izuzetak su Stetne posledice koje se sastoje u umanjenju
novcanih sredstava ostecenih lica, tj. kada dode do novcane Stete. Tada ¢e osteceni
imati pravo na zateznu kamatu od trenutka kada je Steta nastala, odnosno od
trenutka kada se nenov¢ana materijalna Steta pretvorila u nov¢anu. U slu¢aju novéane
materijalne Stete, polozaj ostecenih lica u pogledu zatezne kamate u skladu je sa
standardom iz Direktive EU.

Dr Radovanovic je ukazao da je Republika Hrvatska izmenila svoje propise i
usvojila evropsko pravilo o zateznoj kamati na naknadu Stete po osnovu osiguranja
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od auto-odgovornosti, $to je dovelo i do izmene sudske prakse, te da bi srpski
zakonodavac i sudstvo trebalo da krenu istim putem.

U zemljama u tranziciji, poput Republike Srbije, bez uspostavljanja stabilnog
pravnog sistema, koji uklju¢uje jasno definisane obaveze i odgovornosti svih
ucesnika u sistemu interne i eksterne kontrole drustava za osiguranje, nema
ocuvanja stabilnosti i odrzivog razvoja delatnosti osiguranja. Pritom se nivo zastite
korisnika finansijskih usluga i finansijska stabilnost drustava za osiguranje ne mere
volumenom zakonodavstva, ve¢ efikasnos¢u nadzora, brzinom i kvalitetom pravne
i pravosudne zastite, o ¢emu treba voditi racuna pri harmonizaciji propisa RS sa
pravom Evropske unije, iznela je svoje stanoviste dr Ljiljana Stojkovi¢, advokat iz
Beograda. U referatu,Prudencijalni nadzor kao integrativha komponenta upravljanja
u drustvu za osiguranje”, dr Stojkovi¢ je istakla da se prilikom sprovodenja nadzora
mora voditi racuna o specifi¢cnostima svakog konkretnog subjekta i o njegovim
sklonostima riziku, te o delotvornoj primeni propisa u praksi. Skrenula je paznju da
obim, efikasnost i poznavanje rizika postaju sve vazniji u delatnosti osiguranja, te
da korisc¢enje velikog broja dostupnih informacija i podataka predstavlja izazov, ali i
obavezu i odgovornost, kako za ucesnike na trzistu osiguranja tako i za organ nadzora.
Poznavanje rizika zahteva koris¢enje tehnologije i primenu inovacija, te posedovanje
znanja i adekvatnih resursa, pa dr Stojkovi¢ ukazuje na neophodnost investiranja
u istrazivanja i razvoj uz kontinuiranu edukaciju ljudskih resursa. Zakljucujudi svoje
izlaganje, ona je podvukla da organ nadzora, definisudi opsti okvir kao sredstvo
za procenu rizika, treba da podstakne upravu drustva za osiguranje da sprovodi
sopstvenu procenu rizika radi obezbedenja adekvatnog upravljanja rizicima, a sve
u cilju zastite korisnika usluga osiguranja i o¢uvanja solventnosti.

Prof. dr Sajmon Grima, Sef Katedre za osiguranje na Fakultetu za ekonomiju,
menadZment i ra¢unovodstvo Univerziteta Malte, uesnicima savetovanja priblizio
je sustinu principa srazmernosti koji je predviden Ugovorom o Evropskoj uniji iz
2007. godine, a ujedno je i kljucni princip Direktive o solventnosti 2. U referatu
»Srazmernost u primeni pravila o solventnosti u osiguranju: primer male drzave
¢lanice EU” prof. Grima je razmotrio kako navedeni princip funkcionise u praksi. Pri
tome, posao je od predloga Evropskog udruzenja osiguravaca i reosiguravaca, kao
i od ankete sprovedene medu dvadeset devet direktora zaduzenih za zakonitost
poslovanja iz drustava za osiguranje malih drzava ¢lanica. Princip srazmernosti sluZi
za zastitu osiguravaca od nepotrebnih troskova, koje na kraju snose klijenti drustva za
osiguranje. Nacionalni nadzorni organi ¢esto smatraju da im zakon ne dozvoljava da
odobre primenu ovog principa, pa manja drustva za osiguranje mogu biti isklju¢ena
iz posla zbog prekomernih regulatornih obaveza. Prof. Grima je istakao da drustva
za osiguranje u EU traZe pojasnjenje, doslednost i objektivnost u primeni principa
srazmernosti. Glavne preporuke su da princip srazmernosti treba da se zasniva na
relevantnom riziku, vrsti poslova osiguranja ili usluga, a ne na veli¢ini drustva, kao
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i da treba da postoji okvirna lista unapred definisanih pojednostavljenih mera,
izjava o odricanju od odgovornosti i smernica za automatsku primenu principa
srazmernosti i obezbedivanje doslednosti u njegovoj primeni (skup metoda o
srazmernosti s objektivnim kriterijumima koje su predlozili Evropsko udruzenje
osiguravaca i reosiguravaca i Holandsko udruzenje osiguravaca). Primena principa
srazmernosti treba da bude jednostavna i automatska, tako da drustva za osiguranje
ne budu kompromitovana ili obeshrabrena troskovima. Pored toga, treba im olaksati
ispunjavanje same obaveze podnosenja zahteva, koja se moze sastojati u kratkom
objasnjenju zasto zahtevaju primenu principa srazmernosti (bez obaveze dokazivanja),
a ¢ekanje na odgovor nacionalnog nadzornog organa na takav zahtev ne treba da
traje duze vreme.

U rad savetovanja ukljucio se i prof. dr Andre Faruda sa Katedre za osiguranje
na Fakultetu za ekonomiju, menadzment i raCunovodstvo Univerziteta Malte, koji
je izlozio referat,Opsta uredba o zastiti podataka EU i moderna praksa preuzimanja
rizika u osiguranje: analiza (ne)uspesnosti iz ugla delatnosti osiguranja®“. Profesor
Faruda je konstatovao da je delatnost osiguranja, koja je donedavno bila prepustena
funkcionisanju na dobrovoljnoj osnovi uz malu intervenciju drZzavnih organa, postala
zarobljena u mreZi zakona, uredbi i pravila, kojima se Zeli obezbediti da drustva za
osiguranje posluju posteno i savesno te da se zastite interesi njihovih akcionara. Jedan
od tih propisa jeste i Opsta uredba o zastiti podataka EU (OUZP), koja se tice zastite
potrosaca kao vlasnika podataka. Postoje stroga pravila o tome kako se informacije
mogu prikupljati, obradivati, skladistiti i Cuvati, $to jos viSe otezava obavljanje ionako
komplikovane delatnosti osiguranja. Profesor Faruda je izneo rezultate istrazivanja
sprovedenog na Malti o tome kako OUZP utice na delatnost osiguranja.

- Li¢ni podaci nesumnjivo zasluzuju da se njima rukuje tako da ucesnici
na trziStu osiguranja moraju postati odgovorni za zastitu podataka koji pripadaju
njihovom vlasniku. To osiguravace obavezuje da izdaju jasna i razumljiva obavestenja
o svojim politikama zastite podataka i da obezbede da sve njihove procedure, sistemi
i dokumenta budu uskladeni sa OUZP. Privredna drustva vise ne ignorisu svoje
obaveze u vezi sa zastitom podataka samim tim $to nov¢ane kazne za krienje tih
obaveza iznose i do 20 miliona evra ili Cetiri procenta njihovog ukupnog prometa.
Jednostrane ugovorne pozicije u kojima klijent nije upoznat sa zakonskim i tehnickim
formalnostima ugovora zamenjene su potpunom ravnopravnoséu ugovornih strana.
Od klijenta se trazi saglasnost i oni se obavestavaju o pravima u vezi sa zastitom
podataka ukljucujuci i njihovo pravo da povuku jednom datu saglasnost i pravo da
budu zaboravljeni. Oni takode uzivaju slobodu da lako prebace podatke iz jedne
organizacije u drugu uz garantovano pravo na privatnost - naglasio je Faruda.

Prikupljanje i obrada podataka poprimili su drugaciji oblik, sve vise se koriste
nove tehnologije poput vestacke inteligencije, genomike, blokéejn tehnologije, a
spisak zaposlenih u osiguravajuc¢im drustvima prosiruje se stru¢njacima zaduzenim
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za zakonitost poslovanja koji dopunjuju tim u ¢ijoj je nadleZnosti tehnika poslovanja.
Prof. Faruda je zakljucio da kontrola podataka neizbezno utice na drustva za osiguranje
iz poslovnog i tehnickog ugla i dodatno opterecuje preuzimanje rizika u osiguranje,
ali ujedno poslovanje u osiguranju Cini postenijim.

Mr Nikola Filipovi¢, saradnik u advokatsko-ortackom drustvu ,Zivkovi¢
Samardzi¢” u Beogradu prezentirao je referat na temu,Nadzor nad pravilima trziSnog
ponasanja“, u kome je sagledao novine i probleme koje namecu Direktiva o distribuciji
osiguranja i nova pravila trziSnog ponasanja u domenu nadzora. Evropska agencija
za nadzor osiguranja i penzijskih fondova (EANOPF) prepoznaje da na jedinstvenom
trzistu EU postoje nadzorni organi razli¢itog iskustva u pracenju i nadgledanju trzisnog
ponasanja, tj. da neki nadzorni organi imaju zavidno iskustvo i znacajne resurse, dok
su drugi nadzorni organi tek sa usvajanjem i primenom Direktive svoj fokus poceli
da usmeravaju na taj segment poslovanja osiguravajucih drustava, $to za posledicu
moze imati razli¢it pristup istim problemima na razli¢itim nacionalnim trzistima EU.

- Osnovni problem nadzornim organima koji su u pocetnim fazama razvoja
modela nadzora trziSnog ponasanja jesu kapacitet i kompetencije zaposlenih u toj
oblasti. Nadzor trZziSnog ponasanja zahteva drugaciji sklop znanja i sposobnosti od
prudentnog nadzora, a narocito zahteva dobro poznavanje svih aspekata prava
osiguranja, kako ugovornog prava tako i requlatornog okvira za delatnost osiguranja,
poznavanje zakona i praksi u oblasti zastite potrosaca, poznavanje poslovnih modela,
praksi i usluga osiguranja, te adekvatno razumevanje regulatornih ciljeva koji se Zele
postici pravilima trziSnog ponasanja — istakao je mr Filipovic.

On je pojasnio da razli¢ite strategije nadzora zahtevaju i drugacija znanja, te
da intenzivni nadzor, pracen Cestim neposrednim kontrolama, zahteva osoblje koje
dobro poznaje usluge, delatnost i poslovne modele, dok preventivni i strateski nadzor,
pracen analizama i tematskim izvestajima, zahteva osoblje koje osim poznavanja
regulative poseduje i relevantna ekonomska znanja i analiticke sposobnosti koje im
omogucuju da prepoznaju potencijalne rizike na trzistu i opasnosti po osiguranike i pre
nego $to se oni manifestuju. Ta dva pristupa se ne isklju¢uju ve¢ su komplementarni.

Mr Filipovi¢ je zakljucio da nadzorni organi treba da obezbede adekvatne
obuke za svoje zaposlene i da ojacaju svoje kapacitete, bilo kroz partnerstva s
akademskim, ekonomskim, nevladinim sektorom i profesionalnim udruzZenjima, bilo
kroz privremeno angaZovanje savetnika i stalnu komunikaciju sa spoljnim ekspertima,
narocito prilikom izrade dokumenata i zauzimanja zvani¢nih stavova.

Mr Vuk Lekovié govorio je na temu,Pojedinacnih izuzeca restriktivnih
sporazuma od zabrane izmedu drustava za osiguranje u Republici Srbiji”.

- U sektoru osiguranja Cesta je pojava da drustva za osiguranje zajednicki
preuzimaju rizike u pokrice putem saosiguranja, 5to je neophodnost u slu¢aju pokric¢a
velikih rizika koje drustva za osiguranje nisu u stanju samostalno da preuzmu. Uprkos
tome, ugovori o saosiguranju iz aspekta prava konkurencije mogu predstavljati
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restriktivne sporazume. Zakon o zastiti konkurencije propisuje da su restriktivni
sporazumi zabranjeni i niStavi, ali pruza moguénost da egzistiraju u pravnom poretku
putem izuzeca od zabrane - rekao je Lekovi¢ navodeci ¢etiri kumulativna uslova
neophodna da bi oni bili izuzeti od zabrane. Potrebno je da doprinose unapredenju
proizvodnje i prometa, tj. da predstavljaju podsticaj tehnickog ili ekonomskog
napretka, da potrosa¢ima obezbeduju pravi¢an deo koristi, da u¢esnicima na trzistu
ne namecu ogranicenja koja nisu neophodna za postizanje cilja sporazuma, te da
ne dolazi do isklju¢enja konkurencije na relevantnom trzistu ili njegovom bitnom
delu. U EU je praksa podnosenja pojedinac¢nih zahteva za izuzece izmenjena
dono3enjem Uredbe br. 3932/92, kojom su od zabrane automatski izuzeti sporazumi
kojima se utvrduju premije rizika na osnovu kolektivno utvrdene statistike ili broja
potrazZivanja, utvrduju zajednicki uslovi standardne polise osiguranja, zajednicki
pokrivaju odredene vrste rizika (saosiguranje), namiruju potrazivanja, evidentiraju
informacije o povecanim rizicima uz uslov da vodenje tih evidencija i postupanje s
informacijama podleze zastiti poverljivih podataka. U slu¢aju da Evropska komisija
pokrene inicijativu ili postupak utvrdivanja povrede konkurencije zbog zakljucivanja
ugovora o saosiguranju, drustva za osiguranje mogu pruziti adekvatno obrazlozenje
zasto takav sporazum nije restriktivan. U Republici Srbiji na snazi je sistem notifikacije,
$to znadi da su ucesnici na trzistu duzni da Komisiji za zastitu konkurencije prijave
restriktivni sporazum radi izuzeca. U svom uputstvu Komisija je u vezi s podnosenjem
zahteva za pojedinacno izuzece konstatovala da nije moguca obustava postupaka
pokrenutih po sluzbenoj duznosti radi utvrdivanja povrede konkurencije, ¢ak ni u
situaciji kada bi stranke protiv kojih je on pokrenut uspele da dokazu ispunjenost
uslova za pojedinac¢no izuzece restriktivnog sporazuma od zabrane. Stoga autor
referata drustvima za osiguranje predlaze oprez prilikom stupanja u saradnju s
konkurentima putem zajednickog nastupa u javnim nabavkama, i savetuje da se
prvo obrate Komisiji sa zahtevom za izuzece restriktivnog sporazuma.

Na temu zastite potrosaca u Sjedinjenim Americkim Drzavama i iskustvima
koja mogu biti korisna za evropske zakonodavce, a narocito za zakonodavca u
Republici Srbiji, koja, iako nije ¢lanica Evropske unije, savesno radi na usvajanju
vazecih propisa EU, govorila je mr Ketlin Defevr, advokat u advokatskoj kancelariji
,Defever Law” u Tiburonu u Kaliforniji. U referatu ,Lekcije od americkih potrosaca
usluge osiguranja: $ta izbedi a Sta primeniti prilikom osmisljavanja zastite potrosaca”
objasnila je istorijski razvoj trzista osiguranja u SAD od uzajamnih do akcionarskih
drustava za osiguranje, kao i nacin na koji je delatnost osiguranja pravno regulisana.
Istakla je da vazedi pravni sistem osiguranja u SAD uglavnom ne $titi potro3ace.
Narodna banka Srbije prati donosenje propisa u EU, poput Direktive o solventnosti 2,
i ve¢ radi na njenoj primeni. Polazeci od Cinjenice da je u Srbiji tri etvrtine drustava
za osiguranje u stranom vlasnistvu, postojedi pravni okvir osiguranja EU im je poznat,
pa Defevr smatra da primena novih direktiva u oblasti osiguranja, kada one budu
usvojene, nee predstavljati problem niti iziskivati velike troskove.
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Ipak, ona je skrenula paznju na obazrivost koju zakonodavac treba da ispolji
prema zahtevima akcionarskih drustava za osiguranje.

- Akcionarska drustva za osiguranje posluju u nekoj vrsti sukoba interesa. S
jedne strane, njihova je obaveza da osiguranicima naknade Stete u celosti i poSteno,
a sdruge strane da obezbede 5to vedi profit svojim akcionarima. Na srpskom trzistu
osiguranja, viSe od 75 odsto akcionara drustava za osiguranje su strani drzavljani.
Ne treba smetnuti s uma da odliv sredstava iz srpskih drustava za osiguranje u
dZepove stranih akcionara moze da narusi finansijsku stabilnost Srbije. U godinama
koje dolaze, srpska nacija mora biti usmerena ka sopstvenom napretku, a odbijanje
akcionarskih drustava da u punom obimu nadoknade Stete osiguranicima srpskim
drzavljanima dovesée do smanjenja sveukupnog bogatstva cele nacije. Morate
uspeti tamo gde su americki zakonodavci zakazali. Stvorite efikasne metode zastite
potrosaca i reSavanja sporova i sprecite potencijalni odliv finansijskih sredstava iz
srpskog drustva — naglasila je mr Ketlin Defevr.

Srbija ¢e zbog povecanja broja prigovora potrosaca usluga osiguranja
verovatno morati da prosiri program medijacije koji trenutno vodi Narodna banka
Srbije, misljenja je mr Defever, te predlaze formiranje i nezavisnog organa koji bi bio
nadlezan iskljucivo za resavanje prigovora potrosaca usluga osiguranja.

Da se uspeh na trzistu vise ne meri samo profitabilnos¢u, vec i eti¢noscu
poslovanja, i da je eti¢no trziste ekonomski efikasnije, teza je referata ,Nepostena
poslovna praksa u delatnosti osiguranja®, koji je na savetovanju izlozila prof. dr
Katarina Ivancevi¢ sa Pravnog fakulteta Univerziteta Union u Beogradu. Neeti¢no
ponasanje se ne podrzava, vec se sankcionise radi zastite potrosaca, a pravila
propisana Zakonom o zastiti potrosaca kojima se zabranjuje nepostena poslovna
praksa primenjuju se i na delatnost osiguranja.

- Eti¢nost poslovanja se iskazuje u situacijama kada nije lako razdvojiti
dobro od loseg, a to se naj¢esée dogada u krizama. Ispitivanja su pokazala da je
na globalnom nivou poverenje potrosaca prema osigurava¢ima na veoma niskom
nivou, a uzrok tome je nesumnjivo velika finansijska kriza koja je zadala ozbiljan
udarac i bankarskom sektoru i osiguranju. Medutim, dok se poverenje u banke vraca
i dostize nivo od 82 odsto, misljenje potrosaca o osiguravajucoj delatnosti i dalje je
na niskom nivou od 70 odsto, a glavna zamerka odnosi se na nedovoljnu ucestalost
komunikacije osiguravaca s klijentima - rekla je prof. dr Katarina lvancevi¢.

U nasoj zemlji, na delatnost osiguranja primenjuju se odredbe Zakona o
zastiti potrosaca, Zakon o osiguranju utvrduje nacela poslovanja kojih se moraju
pridrzavati subjekti nadzora i obavezuje ih da obezbede zastitu prava i interesa
korisnika usluga osiguranja, a Narodna banka Srbije donela je i Smernice o minimalnim
standardima ponasanja i dobroj poslovnoj praksi u¢esnika na trzistu osiguranja, koje
sadrze odredbe Direktive o distribuciji osiguranja (DOO) i uredbi Evropske komisije
o dopuni i sprovodenju DOO. Direktiva je predvidela dve kategorije nepostene
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poslovne prakse, i to obmanjujucu i nasrtljivu poslovnu praksu, koje prepoznajemo
i u delatnosti osiguranja u Srbiji. Prof. dr lvancevic je misljenja da bi se visi nivo
zastite srpskih potrosaca obezbedio donosenjem kodeksa poslovne etike koji bi se
primenjivao na celokupnu delatnost osiguranja i sadrzao listu konkretnih zabranjenih
postupaka i ponasanja koje se smatra neeti¢nim i predstavlja nepostenu poslovnu
praksu u poslovanju s potrosacima, a koje je specificno za delatnost osiguranja.

| ove godine ¢lanovi UdruZenja za pravo osiguranja Srbije i stru¢njaci za
osiguranje svoje predloge za osavremenjavanje i unapredenje pravnog okvira
osiguranja dali su putem referata objavljenih u Zborniku koji je nosio isti naziv kao
i opsta tema ovogodisnje konferencije.
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Ljiljana J. Lazarevié Davidovi¢, law graduate’

TWENTY-FIRST ANNUAL CONFERENCE OF THE ASSOCIATION FOR INSURANCE
LAW OF SERBIA

MODERN ASPECTS OF THE LEGAL
AND REGULATORY INSURANCE CONCEPT

The 21t annual conference organised by the International Association for
Insurance Law and the Association of Serbian Insurers entitled “Modern Aspects of
the Legal and Regulatory Insurance Concept” was held in Sabac from September 25 to
27.This year about sixty participants from our country attended the conference, since
the pandemic of coronavirus prevented the arrival of lecturers from abroad. However,
they participated via Skype or by video presentations shown at the conference. Thus,
attendees did not miss interesting lectures and valuable experiences from the EU
countries, and on this occasion from China and the United States of America.

Participants from various insurance companies, universities, the Association
of Serbian Insurers and other institutions were greeted by Slobodan Jovanovi¢,
PhD, the President of the International Association for Insurance Law.

- This year's conference organised by the International Association for
Insurance Law of Serbia is held in the circumstances of legal and regulatory dynamics
in insurance law and adjustment to increasingly extensive legal framework that
creates a greater number of obligations for participants in the insurance market.
Regulations concerning protection of financial service consumers also affect the
insurance business in terms of its relationship with insureds and other persons
with legal interest in insurance. On the other hand, technical and technological
development imposes the need to create new insurance services, which inevitably
opens numerous questions regarding civil liability in general, and in insurance brings
dilemmas regarding the manner and scope of coverage - said professor Slobodan
Jovanovi¢, PhD.

! Author of the review is a senior specialist for development of publishing in the Center for Corporate
Marketing and Customer Care, “Dunav Insurance Company” j.s.c.

@) TOKOVI OSIGURANLA 3/2020| 103



Lj. Lazarevi¢ Davidovi¢: Modern Aspects of the Legal and Regulatory
Insurance Concept

— All of the above stated continuously affects the study of theoretical
issues and practical effects of certain solutions in the supervisory and regulatory,
and contractual domain of insurance business. In terms of the solution from the
Preliminary Draft of the Civil Code of the RS presented in May 2019, it seems that
the reform of the insurance contract law will ignore some useful proposals made
by members of the International Association for Insurance Law regarding legal
regulation of insurance contracts. Having in mind the insurance dynamics and the
need for occasional improvement and modernization of the contractual insurance
law, | believe that our initiatives from 2004 and 2005 should be considered so that
the contractual insurance law becomes the subject of a special law on insurance
contracts - said professor Jovanovi¢ and thanked the organisers, sponsors, friends
of the Association, as well as everyone who took the time to attend and participate
in the conference.

Dragica Jankovi¢, PhD, a member of the Executive Board of Dunav Insurance
Company, was honoured to open the Conference with an introductory speech on the
topic“Currentissues and trends in the Serbian insurance market”. Firstly, she presented
data on the situation and results on the Serbian insurance market, pointing to the
growth of the premium of less than 4 percent, which was achieved in the first half of
this year, despite the coronavirus pandemic. However, she emphasized that in order
to reach the premium of one billion Euros, it is necessary to achieve growth of nearly
9 percent, which is a difficult goal to achieve this year, having in mind all the obstacles
faced by the economy and individuals affected by the coronavirus pandemic.

- Situation on the insurance market has not changed for many years. With
the share of a bit over 27 percent in the total premium, the leader is Dunav Insurance
Company followed by Generali with 20.39 percent, then by DDOR “Novi Sad” with
12.24 percent and Wiener Stadtische with 11.79 percent. Non-life insurance premium
increased by 4.15 percent, while in 2019 the growth was 8.23 percent compared to
2018. In non-life insurance, Dunav leads with the share of 31.5 percent, followed by
Generali with 18.13 percent and DDOR “Novi Sad” with 13.51 percent. Growth of life
insurance in relation to last year’s first half of the year amounted to 3.38 percent,
and in 2019, compared to the previous year, was 5.36 percent. Four companies have
as much as 75.18 percent share in the total life insurance premium, and leaders are
foreign-owned companies - Generali with 28.56 percent, Wiener Stadtische with 21.39
percent and Grawe with 14.12 percent, while Dunav is slowly but surely progressing,
reaching a share of 11.11 percent - said Dragica Jankovi¢, PhD.

Dragica Jankovi¢, PhD, believes that the reason for such market schedule
in life insurance was a broken trust of insureds in national companies at the time
of hyperinflation.

— At the beginning of 1994, prices grew by an average of 62.2 percent per
day, that is, 2 percent per hour, we had a banknote of 500 billion Dinars, and in one
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day as many as 16 zeros were erased. Life insurance premiums paid for several years
disappeared. They disappeared for insureds who experienced it as theft, and in fact
they also disappeared for the insurers. Insureds who used to insure their lives turned
to foreign companies that emerged on the national market with new services and
thus made a step forward that was difficult to achieve until recently — explained
Dragica Jankovi¢, PhD.

In the period from 2005 to 2019, since the National Bank of Serbia took
over the supervision of the insurance market, life insurance had tendency to grow
steadily. Starting with 38.58 million it reached 213.14 million Euros, i.e. five and a
half time bigger than 15 years ago. Contrary to that, non-life insurance recorded ups
and downs. From 2005 to 2008, non-life insurance was on the rise, and then global
economic crisis affected the reduction of non-life insurance premium, which only in
2016 exceeded the level reached in 2008. In 15 years, non-life insurance increased
only by 1.9 times.

- Despite that, what is particularly good and achieved in the mentioned
fifteen-year period, is the strengthening of technical reserves, which were 264 million
and reached the amount of one billion and six hundred million Euros, that is, they
increased more than six times. Technical reserves of non-life insurance increased
from 217.71 to 706.18 million Euros or over 3.2 times, while technical reserves of
life insurance increased from 46.84 million to as much as 900.66 million Euros or
19.23 times, which is a consequence of different manner of calculating technical
reserves for life and non-life insurance, but also the increase in life insurance — Dragica
Jankovi¢, PhD, explained.

Despite the reported growth, data from the report of the National Bank of
Serbia indicate insufficient development of the Serbian insurance market compared
to European countries. This is primarily evidenced by the premium share in gross
domestic product, and premium per capita, where data have been unchanged for
several years or have changed slightly. Nevertheless, the insurance sector in Serbia
employs more than 10,000 people; 17 banks, 7 financial leasing providers, a public
postal operator, 95 legal entities - brokerage and agency companies, 80 representatives
- natural persons and entrepreneurs and 4,696 active authorised persons participate
in the sale of insurance services, i.e. insurance representation or brokerage.

Dragica Jankovi¢, PhD, then quoted Cedomilj Mijatovi¢, a founder of the
National Bank of Serbia, a diplomat and the Minister of Finance and Foreign Affairs
of the Principality of Serbia and then the Kingdom of Serbia, the president of the
Serbian Royal Academy, a man who named our current currency the Dinar, and who
is credited with the establishment of the Insurance Department within the Belgrade
Cooperative, which is considered the first Serbian insurance company. In his paper
“Opinions on Insurance”, published in the “Trade Gazette” exactly 123 years ago, he
expressed hope that one day, in the 20™ century, everyone in Serbia would realise
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the importance of insurance and insure themselves, members of their family, their
property. Dragica Jankovi¢, PhD, pointed out that hopes of Cedomilj Mijatovi¢ did
not come true, not only because people did not understand the importance of
insurance, but also because of numerous wars and socio-economic upheavals that
left a deep mark on the living standard of our population.

In addition to education that is important for raising awareness of the
population about the importance of insurance, Dragica Jankovi¢, PhD, pointed out the
importance of trust in insurance companies, which was shaken at the time of inflation.
Apart from the collapse of the national currency, at the time, due to a very low initial
capital, the number of insurance companies in our market grew uncontrollably. At the
end of 1996, there were 82 companies with extremely poor financial and personnel
potential. They collected the premium, soon after the incorporation they wound
up and left insureds without the option to recover damages or with the option to
recover damages with great complications.

- Gradual regulation of the market came with the adoption of the Law
on Insurance of Property and Persons in 1996, and it continued in 2004, when the
supervision of insurance companies was taken over by the National Bank of Serbia.
Number of insurance companies has been reduced to 16 up to the present time -
said Dragica Jankovi¢, PhD, pointing out that market regulation continued with the
adoption of the Insurance Law in 2014, which entered into force in 2016 and which
introduced elements of European regulations in our insurance.

-1n 2018, guidelines on minimum standards of conduct and good practice
of insurance market participants were adopted in connection with the Insurance
Distribution Directive, which aimed to protect insureds, and the Law on Personal
Data Protection passed in compliance with the General Data Protection Regulation
of the European Union (GDPR - General Data Protection Regulation) is significant
for insurance - said Dragica Jankovi¢, PhD.

She also said that preparations for the implementation of the International
Accounting Standard (IFRS 17) are being carried out in the EU, which should come into
force in 2021. Itis believed that it will start in a new era in the accounting practices
of insurance companies.

The National Bank of Serbia adopted a strategy for the implementation of
the Solvency 2 Directive, which consists of three pillars - quantitative, qualitative
and transparency. It conducted a GAP analysis that confirmed the readiness of
insurance companies in our country to implement the Directive. Preparation for
the first pillar of Solvency 2, which refers to technical reserves and capital adequacy,
was carried out in 2016 and 2017 through two stress tests made in accordance with
the EIOP methodology and the Solvency 2 Directive. They included a scenario of
unmarketable investments, a retrocession scenario, an actuarial scenario, and natural
catastrophe scenarios - earthquakes and floods. Results of stress tests showed that
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the insurance sector in Serbia is stable and that it would remain stable even in case
of extreme and unlikely shocks that would not jeopardize capital adequacy. In 2018
and 2019 two quantitative impact studies were conducted, QIS 1 and QIS 2, and
this year consolidated balance sheets of Dunav Insurance Company were planned
to be done, and QIS 3 was prepared and planned to be conducted by the NBS, but
due to the epidemic of Covid-19 everything was stopped. Quantitative studies are
conducted to determine the solvency ratio under the Solvency 2 Directive and the
weaknesses of insurance companies in order to address them during preparations for
the introduction of the Directive, and to ensure an adequate ratio. These are rather
complex actuarial calculations that should quantify the total risk for an insurance
company as the sum of many risks and sub-risks, such as non-life insurance risks, life
insurance risks, voluntary health insurance risks, all market risks, risk of counterparty
default and many others. Based on that, the amount of capital an insurance company
needs to provide in order to be able to bear the risk is calculated, i.e. solvency capital
requirement is calculated. On the other hand, available adequate funds of a company
are determined in order to cover the capital requirement. The ratio between these
two quantities is the solvency ratio. In the EU, in 2018 the solvency ratio was 236%,
Slovenia had 237%, while Germany with 337% had the maximum solvency ratio.
The solvency ratio is a counterpart to the capital adequacy that we have in Serbia
under the Solvency 1 Directive, which is 218% for life insurance and 263% for non-life
insurance. QIS 2 showed that the solvency ratio of Dunav Insurance Company is at 60
percent in relation to the capital adequacy that is good - said Dragica Jankovi¢, PhD.

Noting that due to requirements imposed by the Solvency 2 Directive,
companies are forced to have bigger capital than needed if realistic scenario and
projection models are taken into account, Dragica Jankovi¢ concluded that there
is never sufficient premium or sufficient technical reserves, and that the higher the
level of solvency ratio of a company, the greater the possibilities for its development.
Insureds are more certain that the company will be able to fulfil any obligations
regardless of any unexpected scenario, i.e. realisation of risk.

The company was also represented at the conference by Sarita Olevi¢, a
Master of Law, a Senior Advisor in the Property and Legal Relations Service and a
member of the Supervisory Board of Dunav Insurance Company, who presented a
paper on “Legal aspects of protection of financial service consumers and personal
data protection in distance contracts”. She presented and analysed provisions of
current regulations governing these contracts through a number of current issues
related to the need and importance of protection of financial service consumers in
distance contracts, which are increasingly present in our daily lives,

- Legal framework of distance contracts in the Republic of Serbia is regulated
by the Law on Protection of Financial Service Consumers in Distance Contracts,
the Law on Consumer Protection, and bylaws passed by the NBS. Provisions of the

@) TOKOVI OSIGURANLA 3/2020| 107



Lj. Lazarevi¢ Davidovi¢: Modern Aspects of the Legal and Regulatory
Insurance Concept

Insurance Law, as well as the Law on Contracts and Torts, apply to insurance contracts
concluded at a distance. These are contracts concluded without the direct presence
of a provider and consumer of insurance services at the same place and at the same
time. Directive 2002/65/EC defines distance contracts as contracts that are negotiated
at a distance and involve the use of means of distance communication used as part of
a distance sales or service-provision scheme not involving the simultaneous presence
of the supplier and the consumer. Therefore, distance contracts are those the offer,
negotiation and conclusion of which are carried out at a distance - said Sarita Olevic,
explaining that the Law on Consumer Protection prescribes stricter formal conditions
for concluding distance contracts, which imply that the service consumer or user
within a reasonable time, and at the latest at the time of service provision, must be
handed the contract, the notice and the waiver form on a data carrier.

Sarita Olevi¢ pointed out that the National Bank of Serbia, which supervises
operations of insurance companies, based on the Insurance Law, passed a Decision
on the manner of protecting the rights and interests of insurance service consumers.
The decision prescribes the right of insureds to be informed, as well as that the
NBS, in order to protect the rights and interests of insureds and other insurance
beneficiaries, inter alia, mediates in resolving claims for damages to prevent disputes,
acts on complaints of insurance service consumers and protects the rights and
interests of such persons. Obligation to inform a service consumer implies that a
service provider, i.e. an insurance company, before concluding a distance contract,
is obliged to provide a consumer with information on a service provider, financial
service, distance contract and the manner of resolving disputes, which are clear
and understandable so that the insurance service consumer is not misled. The
stated obligation was established in order to eliminate the danger of depriving a
service consumer of insurance coverage due to insufficient information. Therefore,
it is important that the information is understandable, precise and clear, and that it
indicates the essential characteristics of a service from the offer.

- One of the basic measures of consumer protection is the right to waive
a contract. A consumer or an insured has the right to change his mind and waive a
contract without additional costs or penalties. In case of distance insurance contracts,
a policyholder has the right to waiver within 14 days from the day of concluding
the contract. If the subject of a distance contract is life insurance, the deadline for
waiver is 30 days from the day of delivery of the notification on a concluded contract,
which also applies to contracts on voluntary pension insurance - said Sarita Olevi¢.

She also added that legal theory and practice, taking into account the fact
that insurance is a complex legal business, indicate that internet is not a suitable
channel for selling all types of insurance services, but only some, and therefore it is less
represented in insurance than other financial services. She particularly emphasised
legal aspects of personal data protection and the obligation of insurance companies
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to inform the insured that they process personal data exclusively for the purpose
of fulfilling contractual obligations, as well as that the company is not able to meet
them without collecting and processing data. The company must keep the collected
data as a business secret, and if it is established that the data processing was not
legal, a service consumer has the right to revoke the consent to data processing that
he gave when concluding the contract.

The Conference included thematic round tables dedicated to insurance
contracts, life insurance contracts, non-life insurance contracts, MTPL insurance
contracts, insurance management and competition, sale of insurance services and
consumer protection, which were followed by our experts from the Legal Affairs
Function, the Function for Actuarial Science and Solvency Risks Management and
the Insurance Sales and Indemnity Department.

Professor Slobodan Jovanovi¢, PhD, presented a paper“Contra proferentem
Rule in Insurance Law and some Aspects of Interpretation of the Unclear Provisions in
Insurance Policy”in a round table dedicated to insurance contracts. He pointed out
the fact that an increasing number of contracts in legal transactions are concluded
according to the content prepared in advance by the seller or service provider, and
the other contracting party is usually not in a position to negotiate it, in order to
make some contractual obligations more favourable. Uncertainty regarding rights and
obligations of a policyholder may be manifested when applying insurance conditions
stipulated by the insurer in advance for all potential policyholders. Therefore, the
general rule of interpretation of clauses in formal contracts - contra proferentem -
applies to ambiguous provisions of special written clauses drawn up by the insurer
and clauses in formal insurance terms and conditions. The term originates from Latin
and means that in case of any doubts when interpreting ambiguous clauses that are
unilaterally formed, one should choose a meaning that is to the detriment of a party
that formulated them, and in favour of the other contracting party. In other words,
they are interpreted in the manner that is most favourable for a consumer. This rule
applies only in case when the court, applying the usual rules of interpretation, is not
able to decide which of the two meanings is correct.

- Its primary purpose is not to protect policyholders, but it is an auxiliary
tool that should facilitate the courts’ decision-making and, as a rule of the civil law,
to encourage party drawing up contractual conditions to draw them in a manner
that leaves no doubt concerning their meaning or manner and scope of application
- explained professor Jovanovi¢, PhD, and added that before applying the contra
proferentem rule, it may be helpful to interpret the declared wills in the appropriate
context. Contextual method of interpreting a contract is envisaged by the Preliminary
Draft of the Civil Code of the RS, which is a step in the right direction that will enable
a comprehensive view of contractual relations when determining the actual will of
contracting parties.
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During the revision of the Solvency Il Directive, special attention was
paid to improving the implementation of the proportionality principle in practice,
and this topic was dealt with by Marta Ostrowska, LLM, from the School of Law,
University of Warsaw. In the paper “The Principle of Proportionality in the EU Insurance
Regulation’, she presented theoretical views that were the basis for the discussion
that proportionality from the Directive should not be equated with the principle of
proportionality provided by the EU Treaty. Meaning of proportionality in insurance, i.e.
the Solvency Il Directive reflects the argument that what is required of a (re)insurance
company must always be proportionate to the risks it assumes, and therefore when
the standard is applied, it must take into account the nature, size and complexity of
the risk taken by the (re)insurance company, regardless of its size. Contrary to that,
proportionality in insurance does not present a separate type of proportionality
that is different from the general one. It can be said that proportionality in insurance
originates from general proportionality and that it complements it, i.e. that it is
a special element of general proportionality that serves to reduce the burden of
implementing a certain measure, i.e. certain insurance standards.

Kristina Zagar from the Legal Affairs Department in DDOR Novi Sad
submitted a paper on the topic “Annulment of a Life Insurance Contract with a
Review of Case Law". After a review of the significance of a life insurance contract and
reasons for its annulment she analysed the specifics of the term of the annulment of
a life insurance contract due to implied circumstances relevant to risk assessment.
In addition, she analysed some examples from recent case law, concluding that it
is necessary to have a uniform interpretation of legal norms and unification of case
law in order to achieve legal certainty and the development of insurance business.
She pointed out that a very small number of insurers institute legal proceedings for
annulment of life insurance contracts, and as possible reasons she stated insufficient
and uneven case law, insufficient precision of the provisions of the Law on Contracts
and Torts, insurers’ assessment that acting against an unscrupulous policyholder
could negatively affect business, taking into account reputational business risk.

- Annulment of a contract is correlated with the unscrupulousness of a
policyholder, so a large number of cases end with a judgement based on a defendant’s
confession, that most often knowingly risk the annulment of a contract since the
prescribed sanction is not applied adequately and equally, and in great number
of cases is omitted - said Kristina Zagar and concluded that more precise, more
comprehensive and applicable legal regulation of the said matter is necessary,
which is expected with the adoption of the Civil Code of the RS. Until then, progress
in this area can be achieved through a uniform interpretation of existing statutory
provisions and harmonization of case law.

In the paper“Legal Nature of the Precontractual Information Duty Towards
the Insurance Service User’, Nenad Gruji¢, PhD, from Generali Insurance Co. Serbia,
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pointed out that in the current practice that obligation in our country did not meet
its basic function, i.e. did not contribute to better protection of insurance service
users. The author partly blames its legal nature, which, due to its complexity, is often
not considered comprehensively. Nenad Gruji¢ analysed the elements of the legal
nature of this obligation one by one, starting from its civil law aspect, continuing
with administrative law and criminal law aspects, and finishing with its protective
function and the element of public law.

- Obligation of precontractual information duty towards the insurance service
users is of a very complex legal nature and it is wrong to observe it from only one
aspect. Its legal nature is sui generis, and among other things, it has an emphasized
moral component - said Nenad Grujic.

- One of the unexpected obstacles is that it is regulated by the Insurance
Law, which as a status law emphasizes the administrative law and criminal law aspects
of the legal nature of precontractual information duty, while its civil law and public
law aspects remain neglected. Therefore, there is a need to regulate all aspects of
the legal nature of precontractual information duty by more accurate and precise
regulation — Nenad Gruji¢ pointed out.

In his opinion, given the urgency of the need for legislative intervention, the
most acceptable solution is to amend the Insurance Law or adopt a special Law on
Insurance Contracts in which the existing wording of Articles 82-84 of the Insurance
Law would be improved in terms of emphasizing civil law and public law elements
of precontractual information duty.

Jasmina Labudovi¢ Stankovi¢, PhD, a professor at the Faculty of Law,
University of Kragujevac, presented a paper on “Insurance-based Investment Products”
where she presented its basic forms — unit-linked, index-linked and variable annuity
insurance. She highlighted differences between these contracts in relation to traditional
life insurance, as well as that they are riskier for insureds, who, as a rule, bear the
investment risk, although it is possible to contract and share it with the insurer.

- These contracts are the result of insurers’ efforts to meet the needs of
increasingly demanding insureds, but the competition of other institutional investors
imposed the need to create such services which are on the one hand insurance
contracts and on the other investment - said professor Labudovi¢ Stankovi¢. -
Payments for unit-linked insurance depend on the situation on the financial market,
the value of investment units, the trends of indices, so that low values of investment
units and the fall of indices will reduce the value of policies and all contracts at the
same time. Therefore, the law of large numbers can be applied only in the part
referring to the sum insured that is paid in case of death or survival, but only under
condition that that part is guaranteed to the insured by the contract. If that part is
also made dependent on the value of indices or investment units, then there is no
place for the application of the law of large numbers.

@) TOKOVI OSIGURANLA 3/2020] 111



Lj. Lazarevi¢ Davidovi¢: Modern Aspects of the Legal and Regulatory
Insurance Concept

In unit-linked insurance actuaries should resolve several issues, namely the
amount of premium to be calculated for the insured, the amount of required capital
of the insurer and the issue of capital investment.

Nebojsa Zarkovi¢, PhD, a professor at the Faculty of Social Sciences in
Belgrade, spoke about the increasingly pronounced cyber risks and insurance as a
form of protection against property damage caused by a violation of information
security. In the paper “Cyber Insurance” he stated that in the Report of the World
Economic Forum for 2020, data fraud, i.e. data theft and cyber-attacks are classified
as two biggest technological dangers that threaten the economy and society as
a whole, and cyber insurance is one of the options available to build security and
protect against those threats, and the ability to recover quickly if realized. Information
security includes the security of personal data, the security of all other data and the
security of the system. Cyber insurance emerged in the second half of the 1990s in
the USA, and developed from occupational liability insurance. In Europe and Asia,
cyber insurance has been on sale in this decade, starting from 2011, and the focus
is not, as in the USA on liability to third parties, but on covering the insured’s own
claims. Regarding the beneficiaries of insurance protection, professor Zarkovié¢ points
out that certain activities are more endangered by cyber-attacks, and that category
includes those companies that are subject to stricter supervisory requirements and
have higher average costs caused by the misuse of personal data. In the USA these
are health care, financial services, energy and pharmaceuticals, while the state
administration is in the last place due to the low probability that a large number of
parties will leave after a cyber-attack.

- Projected accelerated growth of cyber insurance will be achieved depending
on the availability of funds, as well as the knowledge and skills of underwriters
and managers in insurance companies, while the awareness of the need for cyber
insurance and information on the scope of cover will be crucial for the insured - said
professor Zarkovi¢ and warned of the danger of over-ambitious growth goals in the
initial years, which, with a lack of expertise in taking risks to cover, could lead to a
new case of asbestos claims that had severe consequences for insurers.

Zoran llki¢, PhD, a Research Fellow and a Law Agent in damages, “DDOR
Novi Sad”, dedicated the paper to the specifics of motor vehicle insurance and the
obligation to compensate damages in Great Britain. Ilki¢ pointed out that the law
of Great Britain, as a classic representative of the common law system, differs from
European continental rights concerning motor vehicle liability insurance and tort law
related to compensation for damages caused in traffic accidents. Case law played a
crucial role in determining compensation to injured parties and over time created
widely accepted standards and amounts of compensation awarded in identical or
similar situations. llki¢ pointed out that in Great Britain, despite a high degree of
harmonization, inappropriately low amounts of compensation for non-pecuniary

112 [3/2020 @) TOKOVI OSIGURANJA



Lj. Lazarevi¢ Davidovi¢: Modern Aspects of the Legal and Regulatory
Insurance Concept

damages are still awarded, which is not analogous to the economic strength of insurance
companies, and deviates from the case law and business practice of neighbouring
countries. Nevertheless, various packages and levels of insurance coverage offered
by insurers provide an enviable degree of different options when choosing additional
risks against which insureds want to protect themselves financially. Combinations
of insured risks against consequences of an accident and motor hull insurance with
basic motor third-party liability insurance provide sufficiently acceptable insurance
protection of both third parties and motor vehicle owners and their associated
persons. As for the legal regulations in the traffic law, they changed relatively slowly,
but adopted innovative solutions from European directives in order to bring the
normative framework closer to the EU regulations.

Can Luo, PhD, an Associate Professor at the Southwest University of Political
Science and Law, Chongqing, China, presented the participants with Chinese
conditions of insurance of autonomous vehicle according to applicable legislation
in the market and the theoretical views.

- As a country that gives great importance to Al technology, China has been
developing rapidly in the field of autonomous vehicles in recent years. However,
relevant legal framework has not yet been adopted and has been lagging behind in
technological development. The only Chinese national regulation on autonomous
vehicles is the “Autonomous Vehicles Road Testing Management Standard — China
2018" Certain articles of that regulation are similar to the American ones, but they
are considered too simple and relative - said professor Can Luo.

Currently, there are different insurance products in China for different levels
of vehicles. For vehicles available on the market, and those are L1 and L2 vehicles,
there are four insurance types - Compulsory Traffic Accident Liability Insurance
for Motor Vehicles (CTALIMV), Commercial Liability Insurance for Motor Vehicles,
Comprehensive Physical Damage Insurance for Motor Vehicles, and Autonomous
Parking Liability Insurance that only applies to L2 vehicles produced by the company
Changan. For vehicles still in testing stage like L4, the Standard 2018 only requires
companies participating in tests to conclude compulsory insurance for traffic accident
liability not less than 5 million RMB per vehicle. However, many theorists also regard
that insurance type as a product liability insurance.

Professor Can Luo believes that a classic product liability insurance cannot
cover all risks arising from autonomous driving. In her opinion, it is best to apply the
CTALIMV and Commercial Liability Insurance model to L3 and higher-level vehicles,
because the legal limits for compulsory motor third party liability insurance in China
are too low and usually cover only a small portion of the actual damage.

In the paper "The Use of Event Data Recorders (black boxes) in Motor
Liability Insurance: a Legal Perspective” professor Pierpaolo Marano, PhD, from
the Department of Legal Sciences, Catholic University of the Sacred Heart, Milan,
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discusses legal issues in Italy, the country with the largest number of these devices
in the world. Their purpose is to record and store important parameters related to
a traffic accident, and information immediately before, during and immediately
after a traffic accident. All new motor vehicles would have to be equipped with
these devices, and Italy established a legal framework that encouraged their use.
Therefore, an analysis of the Italian legal system is useful for understanding what
the EU Member States would have to regulate concerning issues arising from the
use of these devices.

By presenting data on the number of motor vehicles and the premium
that is realized annually, professor Marano pointed out the relevance of the Italian
insurance market.

—There were 41.4 million motor vehicles in Italy in 2017, of which 38 million
were passenger vehicles that bring a premium of 10.5 billion euros. In the same year,
trucks segment recorded a premium of two billion euros, followed by motorcycles
with 702 million euros, and motor bicycles with 142 million euros. At the end of
2018, 22.2 percent of contracts were concluded, which envisaged the use of black
boxes — Marano pointed out.

He explained that the Italian legal framework promoted the use of black
boxes by adopting the following rules: compulsory discounts when installing black
boxes (insurance companies are obliged to approve a significant discount to clients
who, upon their proposal, install a black box or if a vehicle already has a black box
that records the activity of a vehicle, i.e. a driver); aspect of probative value of data
from such devices (data from a device constitute full evidence in civil proceedings
of the facts to which they refer); and interoperability and portability of black boxes
when an insured concludes an insurance contract with a different insurance company
that did not install an electronic device (operators, i.e. telematics providers and
insurance companies must guarantee quality of telematics service even when an
insured concludes a contract with an insurance company that did not install such
device). Although mass use of black boxes brought balance in reduction of premiums
and prevention of fraud, some legal issues emerged. Certain issues refer to the
constitutionality of the probative value of data from black boxes, while other refer
to the lock-in effect defined in certain combined insurance services on the market.
Namely, provisions on contractual penalties and unfair contractual provisions are
often applied and they mainly refer to the discrepancy between the duration of an
insurance contract and the duration of service provision related to the black box,
despite the principle of portability of these devices to another insurer.

International general acts on motor third party liability insurance, including
the EU Directives, have as their primary objective fair compensation for damages to
injured parties, and the rule on default interest for compensation contained in the
Directive 2009/103/EU of 16 September 2009 is a mandatory standard that should
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be met by the EU Member States and countries aspiring to membership. Milos
Radovanovi¢, PhD, considered how this issue is resolved in our legislation and case
law in the paper “Default Interest on Compensation for Damage from Motor Third
Party Liability Insurance”.

- Law on Compulsory Traffic Insurance does not regulate default interest on
compensation for damages toward an insurance company, and national case law still
adheres to legal views on default interest on compensation for damages established
by the highest courts of former SFRY in 1987. Unlike the EU regulation stipulating that
a motor third party liability insurer, which failed to indemnify an insured within the
prescribed period in an out-of-court proceeding, is obliged to pay the insured default
interest in addition to damages. Under the national law an insured acquires the right
to default interest which begins to be effective only from the day of passing the first
instance judgement, except in certain cases - said Radovanovi¢. - Directive protects
an injured party from an insurer that acted unprofessionally (after the expiration of
prescribed deadlines), improperly (without a factual or legal basis refused to pay
compensation) or negligently (when failed to respond to a claim).

In national legislation, the exception are adverse consequences in terms
of reduction of funds of injured parties, i.e. in case of monetary damage. Then the
injured party will be entitled to default interest from the moment the loss occurred,
i.e. when the non-monetary material damage turned into monetary damage. In case
of monetary material damage, the position of injured parties in terms of default
interest is in accordance with the standard from the EU Directive.

Radovanovic pointed out that the Republic of Croatia changed its regulations
and adopted the European rule on default interest on damages based on motor
third party liability insurance, which led to a change in case law, and that the Serbian
legislator and the judiciary should follow the same path.

In countries in transition, like the Republic of Serbia, without establishing a
stable legal system, which includes clearly defined obligations and responsibilities of
all participants in the system of internal and external control of insurance companies,
there is no stability and sustainable development of insurance industry. The level of
protection of financial service users and financial stability of insurance companies is
not measured by the volume of legislation, but by the effectiveness of supervision,
speed and quality of legal and judicial protection. That should be taken into account
during harmonisation of the RS regulations with the EU law, said Ljiljana Stojkovic,
PhD, an Attorney at Law in Belgrade. In the paper “Prudential Supervision as an
Integrative Management Component in an Insurance Company", Stojkovi¢ pointed
out that when conducting supervision, one must take into account the specifics
of each business entity and its risk preferences, and the effective implementation
of regulations in practice. She emphasised the fact that the scope, efficiency and
knowledge of risk are becoming increasingly important in insurance industry, and
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that the use of a large amount of available information and data is a challenge,
but also an obligation and responsibility, both for insurance market participants
and supervision authority. Knowledge of risk requires the use of technology and
implementation of innovations, as well as possession of knowledge and adequate
resources, so Stojkovi¢ points to the need to invest in research and development
with continuous education of human resources. Concluding her presentation, she
underlined that the supervisory authority, when defining the general framework as
a means of risk assessment, should encourage the insurance company management
to conduct its own risk assessment to ensure adequate risk management in order
to protect insurance users and maintain solvency.

Professor Simon Grima, PhD, Head of the Department of Insurance at the
Faculty of Economics, Management and Accounting, University of Malta, presented
to the participants the essence of the proportionality principle provided by the EU
Treaty 2007, which is also the key principle of Solvency Il Directive. In the paper
“Proportionality in the Application of Insurance Solvency Requirements: the Case
of Small EU Jurisdiction” professor Grima considered how this principle worked in
practice. He started from the proposal of the Insurance Europe, as well as from a survey
conducted among twenty-nine directors in charge of legality of insurance companies
in small member states. Proportionality principle serves to protect insurers from
unnecessary costs, which are ultimately borne by the insurance company’s clients.
National supervisory authorities often deem that the law does not allow them to
approve application of this principle, so smaller insurance companies may be excluded
from business due to excessive regulatory obligations. Professor Grima pointed out
that insurance companies in the EU require clarification, consistency and objectivity in
the application of the proportionality principle. The main recommendations are that
the proportionality principle should be based on the relevant risk, insurance type or
services, and not on the size of a company, and that there should be an indicative list of
pre-defined simplified measures, disclaimers and guidelines for automatic application
of the proportionality principle and ensuring consistency in its application (a set of
methods on proportionality with objective criteria proposed by the Insurance Europe
and the Dutch Association of Insurers). Application of the proportionality principle
should be simple and automatic, so that insurance companies are not compromised
or discouraged by costs. In addition, fulfilling the obligation to submit a request
should be facilitated, which may consist of a brief explanation of why they require
the application of the proportionality principle (without the obligation to prove), and
waiting for a response from the national supervisory authority should not take long.

Professor Andre Farrugia, PhD, from the Department of Insurance Faculty of
Economics, Management and Accounting, University of Malta, joined the conference
and presented the paper “GDPR and Modern Insurance Underwriting Practice: Analysis
of the Success or Failure from an Industry Perspective”. Professor Farrugia stated that
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the insurance industry, which until recently was left to operate on a voluntary basis
with little intervention by state authorities, has become trapped in a network of
laws, regulations and rules, which seek to ensure that insurance companies operate
fairly and conscientiously and protect interests of their shareholders. One of these
regulations is the General Data Protection Regulation of the EU concerning the
protection of consumers as data owners. There are strict rules on how information
can be collected, processed, stored and kept, which makes it even more difficult to
perform the already complicated insurance business. Professor Farrugia presented the
results of a research conducted in Malta on how GDPR affects the insurance industry.

- Personal data undoubtedly deserves to be handled so that insurance
market participants must become responsible for protecting the data belonging
to their owner. This obliges insurers to issue clear and understandable notices
of their data protection policies and to ensure that all their procedures, systems
and documents are in line with the GDPR. Companies no longer ignore their data
protection obligations because fines for breach of these obligations amount to up
to 20 million euros or four percent of their total turnover. Unilateral contractual
positions in which a client is not familiar with the legal and technical formalities of
a contract were replaced by complete equality of the contracting parties. A client
is required to give a consent and clients are informed of the data protection rights
including their right to withdraw once given consent and the right to be forgotten.
They also enjoy the freedom to easily transfer data from one organization to another
with a guaranteed right to privacy - Farrugia emphasized.

Data collection and processing have taken a different form, new technologies
such as Al, genomics, block chain technology are being used more and more, and the
list of employees in insurance companies is including experts in charge of business
legality who supplement the team in charge of business techniques. Professor
Farrugia concluded that data control inevitably affects insurance companies from
a business and technical point of view and additionally burdens the underwriting
business, but at the same time makes insurance business fairer.

Nikola Filipovi¢, MA, an associate in the law firm Zivkovi¢ Samardzié¢,
presented a paper on “Supervision of Market Conduct Rules” in which he reviewed
the novelties and problems imposed by the Insurance Distribution Directive and
new rules of market conduct in the field of supervision. The European Insurance
and Occupational Pensions Authority (EIOPA) recognizes that in the EU single
market there are supervisory authorities with different experience in monitoring
and supervising market conduct, i.e. some supervisory authorities have enviable
experience and significant resources, while other have only begun to focus on this
segment of insurance companies with the adoption and implementation of the
Directive, which may result in different approaches to the same problems in different
EU national markets.
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- The main problem for supervisory authorities that are in the initial
stages of developing a model for monitoring market conduct is the capacity and
competencies of employees in this area. Supervision of market conduct requires
a different set of knowledge and skills than prudential supervision, and especially
requires a good knowledge of all aspects of insurance law, both contract law and
regulatory framework for insurance, knowledge of laws and practices in consumer
protection, knowledge of business models, practices and insurance services, and
adequate understanding of the regulatory goals that are to be achieved by the rules
of market conduct - stressed Filipovic.

He explained that different supervision strategies require different knowledge,
and that intensive supervision, accompanied by frequent direct controls, requires
staff who are well acquainted with services, activities and business models, while
preventive and strategic supervision, accompanied by analysis and thematic reports,
requires staff who are acquainted with regulations and also has relevant economic
knowledge and analytical skills that enable them to identify potential market risks
and dangers to insureds even before they manifest. These two approaches are not
mutually exclusive but complementary.

Filipovi¢ concluded that the supervisory authorities should provide an
adequate training for their employees and strengthen their capacities, either
through partnerships with the academic, economic, non-governmental sector
and professional associations, or through temporary engagement of advisors
and continuous communication with external experts, especially during drafting
documents and taking official views.

Vuk Lekovi¢, MA, spoke on the topic“Individual Exemptions of Restrictive
Agreements from Prohibition between Insurance Companies in the Republic of Serbia”.

- In insurance sector, it is common for insurance companies to jointly
underwrite risks through coinsurance, which is a necessity in case of coverage of large
risks that insurance companies are not able to underwrite on their own. Nevertheless,
coinsurance contracts may be restrictive agreements in terms of competition law.
The Law on Protection of Competition prescribes that restrictive agreements are
prohibited and void, but provides the option for them to exist in the legal system
through exemptions from prohibition - said Lekovi¢, citing four cumulative conditions
necessary for them to be exempted from prohibition. Restrictive agreements may be
exempted from the prohibition if they contribute to the improvement of production
and trade, or incite technical or economic progress, while providing consumers with a
fair share of benefits, provided that they do not impose restrictions on companies that
are not necessary for achieving objectives of the agreement, that is, do not exclude
competition in the relevant market or in its substantial part. In the EU, the practice
of submitting individual requests for exemption changed with the adoption of the
Commission Regulation no. 3932/92 which automatically exempts from prohibition
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agreements that determine risk premiums on the basis of collectively determined
statistics or number of claims, determine common conditions of a standard insurance
policy, jointly cover certain types of risks (coinsurance), settle claims, record information
on increased risks provided that keeping of such records and handling of information
are subject to the protection of confidential data. In case that the European Commission
takes an initiative or start a process to establish a breach of competition due to
conclusion of coinsurance contracts, insurance companies may provide an adequate
explanation as to why such an agreement is not restrictive. In the Republic of Serbia,
a notification system is in force, which means that market participants are obliged
to report a restrictive agreement for exemption to the Commission for Protection of
Competition. In its instructions for submission of requests for individual exemption,
the Commission concluded that it was not possible to suspend ex officio infringement
proceedings, even if the parties against whom it was initiated could prove that the
conditions for individual exemption from the restrictive agreement from prohibition
were met. Therefore, the author of the paper suggests to insurance companies to be
careful when entering into cooperation with competitors through joint participation
in public procurement, and advises to first address the Commission with a request
to exempt a restrictive agreement.

Kathleen M. Defever, LLM, an attorney in the Defever Law, Tiburon, California
spoke about consumer protection in the USA and experiences that may be useful
for European legislators, and especially for the legislator in the Republic of Serbia,
which although not a member of the EU works on adoption of the EU applicable
regulations. In the paper “Lessons from American Insurance Consumers: what to avoid
and what to adopt when building consumer protection’, she explained the historical
development of the insurance market in the USA from mutual to joint-stock insurance
companies, as well as the manner in which insurance industry is legally regulated.
She pointed out that the current legal insurance system in the USA generally does
not protect consumers. The National Bank of Serbia is monitoring the adoption of
regulations in the EU, such as the Solvency Il Directive, and is already working on its
implementation. Starting from the fact that three quarters of insurance companies
in Serbia are foreign-owned, they are familiar with the existing EU insurance legal
framework, so Defever believes that the implementation of new directives in insurance
industry, once adopted, will not be a problem or cause big expenses.

However, she drew attention to the prudence that the legislator should
show according to the requirements of joint-stock insurance companies.

- Joint stock insurance companies operate in some kind of conflict of interest.
On one hand, their obligation is to compensate insureds fully and fairly, and on the
other to provide as much profit as possible to their shareholders. In the Serbian
insurance market, more than 75% of the shareholders of insurance companies are
foreign nationals. It should bear in mind that the outflow of funds from Serbian
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insurance companies into the pockets of foreign shareholders could disrupt Serbia’s
financial stability. In the years to come, Serbia must be oriented towards its own
progress, and the refusal of joint stock companies to compensate Serbia’s insureds
will lead to a reduction in the overall wealth of the entire nation. You have to succeed
where American legislators failed. Create efficient methods of consumer protection
and dispute resolution and prevent potential outflow of financial funds from Serbian
society — Kathleen Defever emphasized.

Due to increase in the number of complaints from insurance service consumers,
Serbia will probably have to expand the mediation program currently led by the
National Bank of Serbia, Defever said, proposing the creation of an independent
body that would be competent exclusively to resolve complaints from insurance
service consumers.

Success on the market is no longer measured only by profitability but
also by business ethics and the ethical market is economically more efficient, is
the thesis of the paper“Unfair Business Practice in Insurance” which was presented
at the conference by professor Katarina Ivancevi¢, PhD, from the Law Faculty,
Union University in Belgrade. Unethical conduct is not supported but sanctioned
for the protection of consumers, and the rules prescribed by the Law on Consumer
Protection, which prohibits unfair business practice apply to insurance.

- Business ethics is expressed in situations when it is not easy to separate the
good from the bad, and this most often happens in crises. Researches have shown
that at the global level, consumer confidence in insurers is at a low level, and the
reason for this is undoubtedly the great financial crisis that has dealt a serious blow
to both banking sector and insurance. However, while trust in banks returns and
reaches the level of 82 percent, the opinion of consumers about the insurance is still
at a low level of 70 percent, and the main objection refers to insufficient frequency
of communication between insurers and clients - said professor Katarina Ivancevic.

In Serbia, provisions of the Law on Consumer Protection apply to insurance.
Insurance Law determines business principles that must be observed by companies
subject to supervision and obliges them to protect the rights and interests of insurance
users. The National Bank of Serbia adopted Guidelines on minimum standards of
conduct and good business practice of insurance market participants, which contain
provisions of the Insurance Distribution Directive (IDD) and the EC Regulation on
Supplementation and Enforcement of IDD. The Directive anticipated two categories
of unfair business practice, namely misleading and aggressive business practices,
which we also recognize in insurance in Serbia. Professor lvancevi¢ believes that a
higher level of protection of Serbian consumers would be ensured by adopting a
Code of Business Ethics that would be applied to the entire insurance industry and
contain a list of specific prohibited procedures and conducts that are considered
unethical and present unfair business practice specific for insurance industry.
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This year, members of the International Association for Insurance Law of
Serbia and insurance experts gave their proposals for modernization and improvement
of the legal framework of insurance through papers published in the Proceedings,
which bore the same title as the general topic of this year’s conference.

Translated by: Jelena Rajkovié
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1. Monografija prof. dr Vuka Radovica sa Pravnog fakulteta Univerziteta u
Beogradu pod naslovom Osnovi ste¢ajnog prava sadrzi osnove vazeceg ste¢ajnog
prava. Za delatnost osiguranja ova monografija znacajna je stoga $to u posebnoj
glavi objasnjava stecajno pravo drustava za osiguranje i davalaca finansijskog lizinga.

2. Na uvodno pitanje sta je to stecajno pravo autor daje odgovor u prvoj
glavi monografije. Pristupajuci odgovoru, on podseca na stav ameri¢kog profesora
dr T. Dzeksona, koji je stecajno pravo objasnio kao granu prava koja sluzi naplati
potrazivanja. Povodom navedenog, autor kaze da se problem sastoji u tome Sto
svakog poverioca zanima samo naplata njegovog potrazivanja. Navedeni stav autor
je prepoznao u vazecem ¢lanu 7 Zakona o stecaju. Prema tom propisuy, cilj stecaja
je ,najpovoljnije kolektivno namirenje stecajnih poverilaca ostvarivanjem najvece
moguce vrednosti ste¢ajnog duznika, odnosno njegove imovine”. U vezi s citiranim
propisom, autor je zapazio da je cilj stecajnog prava prvi put utvrden u jednom
izvoru stecajnog prava.

3. U monografiji se poslo od utvrdivanja glavnih izvora stecajnog prava
(glava druga). Posle ukazivanja na domace i medunarodnopravne izvore ste¢ajnog
prava, navedeni su najvazniji medunarodnopravni izvori stecajnog prava. U najvaznije
domace izvore stecajnog prava autor je svrstao sledeca tri zakona: (1) Zakon o stecaju
(ZoS); (2) Zakon o stecaju i likvidaciji banaka i drustava za osiguranje (ZoSLBDO); (3)
Zakon o Agenciji za licenciranje stecajnih upravnika (Zakon o ALSU). Iz ovog redosleda

! Clan Predsednistva Udruzenja pravnika Srbije.

122 [3/2020 @) TOKOVI OSIGURANJA



S. lliji¢: Prikaz knjige ,,Osnovi stecajnog prava”

zakona ¢italac je mogao zakljuciti da ZoS pripada opStem reZzimu stecajnog prava,
a preostala dva zakona posebnom rezimu ste¢ajnog prava. Za delatnost osiguranja
vazno je to da su u opstem reZzimu stecajnog prava regulisani obavezno osiguranje od
profesionalne odgovornosti ste¢ajnog upravnika, kao i proceduralni elementi pomocu
kojih se moze ugovoriti dobrovoljno osiguranje od odgovornosti ste¢ajnog upravnika.

4. Monografija je podeljena na dvadeset glava. Tumacedi odredbe ZoS-a,
autor je sazeto izneo nacela stecaja (glava treca), a zatim je objasnio pravne institute
stecajnog prava, kao $to su stecajni duznik (glava Cetvrta), stecajni razlozi (glava
sedma), stecajna masa (glava osma), faze pokretanja stecajnog postupka (glava
deveta), stecajne prepreke za pokretanje postupka (glava deseta), prethodni stecajni
postupak (glava jedanaesta). Analizirane su odredbe ZoS-a o prijavljivanju i ispitivanju
potrazivanja (glava dvanaesta), o unovéenju stecajne mase (glava trinaesta), o deobi
i namirenju (glava Cetrnaesta), kao i odredbe ZoS-a o zaklju¢enju stecajnog postupka
(glava petnaesta).

5. Neke od tema iz ZoS-a zahtevale su da se detaljnije izloze i da se kombinuju
s teorijom. Medu tim temama su poverioci u stecaju (glava peta), buduci da medu
njima ima vise kategorija. Tema organa stecajnog postupka (glava sesta) obuhvata
uloge Cetiri organa. Re¢ je o ste¢ajnom sudiji, ste¢ajnom upravniku, skupstini
poverilaca i odboru poverilaca. Autor je poklonio odgovarajucu paznju pravnim
posledicama otvaranja stecajnog postupka (glava $esnaesta). To stoga $to ta tema
zahteva objasnjenja pravnih posledica otvaranja stecajnog postupka na status
duznika, na potrazivanja i na pravne poslove, posle ¢ega su izlozene procesno-
pravne posledice otvaranja stecajnog postupka. Sedamnaesta glava monografije
posvecena je pobijanju pravnih radnji stecajnog duznika. Ta tema je u praksi uvek
izazivala veliku paznju i stru¢ne i najsire javnosti. Objektivnho posmatrano, odredbe
ZoS-a u vezi s postupkom reorganizacije (glava osamnaesta) predstavljaju novu
materiju za stecajnu praksu u odnosu na dosadasnje stecajno zakonodavstvo. Otuda
je autor bliZze osvetlio plan reorganizacije i pravne posledice reorganizacije, kako
sa prakti¢nog tako i sa teorijskog stanovista. Objasnjenje odredaba ZoS-a u vezi sa
medunarodnim stecajem (glava devetnaesta) zahtevalo je od autora da se pozove
na vise pravnih teorija i neke od aspekata medunarodnog privatnog prava, alijeiu
tome nadena odgovaraju¢a mera.

6. Za delatnost osiguranja najinteresantniji je deo monografije u kome su
prikazani posebni stecajni postupci (glava dvadeseta). U izlaganju autora podvuceno
je da u pravnom sistemu Srbije postoje tri vrste privrednih subjekata, koji podlezu
propisima o posebnim stec¢ajnim postupcima, s tim $to se na njihov stecaj dopunski
primenjuju odredbe ZoS-a. Te tri vrste pravnih subjekata ¢ine banke, drustva za
osiguranje i davaoci finansijskog lizinga. Kao pravne izvore posebnih stecajnih
postupaka autor je naveo ZoSLBDO, Zakon o ALSU i Zakon o Agenciji za osiguranje
depozita. Kada se na stecaj banke ili na stecaj drustva za osiguranje primenjuju
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odredbe Z0S-3a, a kada neki od zakona o posebnim stecajnim postupcima, precizirano
je u devet tacaka zajednickih pravila za stecaj banaka i ste¢aj drustava za osiguranje.
Najpre su ukratko izlozene specifi¢nosti stecaja banaka, a zatim opsirnije specificnosti
stecaja drustava za osiguranje. Prikazujuci specifi¢nosti steCaja drustava za osiguranje,
autor je istakao isplatne redove i prenos portfelja.

7. Monografija je koncipirana kao univerzitetski udzbenik iz predmeta
Stecajno pravo, ali i kao dopunska literatura za Siri krug Citalaca zainteresovanih
za problematiku domaceg i medunarodnog stecaja. Privlacni su format knjige,
boja i dizajn korica. Stampana je ¢iriliénim pismom sa slogom pogodnim za duze
¢itanje, to jest u¢enje. Najveci komplimenti autoru mogli bi biti to da je sistematika
monografije pedagoski opravdana, da su klasifikacije unutar glava pregledne, da je
monografija pisana jasnim stilom te da je kod vaznih pitanja argumentacija izloZzena
u onome najbitnijem.
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1. The monograph of the professor Vuk Radovi¢, PhD from the Faculty of
Law, University of Belgrade, entitled Fundamentals of Bankruptcy Law, lays out the
basics of the effective bankruptcy law. This monograph is important for the insurance
business because, in a separate section, it explains the Law on Bankruptcy relating
to insurance companies and financial leasing providers.

2. In the first chapter of the monograph, the author answers the question
posed in the Introduction, namely, answers what bankruptcy law is. In his explanation
of the answer, he refers to the position of the American professor T. Jackson, PhD
who explained bankruptcy law as a branch of law that serves for the collection of
claims. In connection with the above, the author says that the problem lies in the fact
that every creditor is only interested in collecting his claim. The author recognised
such attitude in the effective Article 7 of the Law on Bankruptcy. According to that
regulation, the aim of bankruptcy shall be to ensure ,the most favourable collective
settlement of bankruptcy creditors by achieving the highest possible value for the
bankruptcy debtor or its assets”. Concerning the quoted regulation, the author
noticed that it was the first time that a single source of bankruptcy law defined the
aim of the bankruptcy law.

3.The monograph was based on determining the main sources of bankruptcy
law (chapter two). After pointing out the domestic and international legal sources of
bankruptcy law, the author listed its most important international legal sources. As

! Member of the Presidency of the Association of Jurists of Serbia.
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the most important domestic sources of bankruptcy law, the author classified the
following three laws: (1) the Law on Bankruptcy (LoB); (2) the Law on Bankruptcy and
Liquidation of Banks and Insurance Companies (LoBLBIC); (3) the Law on Bankruptcy
Administrator Licensing Agency (Law on BALA). From this sequence of laws, the
reader can conclude that the LoB belongs to the general regime of bankruptcy law,
whereas the remaining two laws fall under the special regime of bankruptcy law.
For insurance business, it is important that the general regime of bankruptcy law
governs mandatory professional liability insurance of bankruptcy administrators,
and procedural elements that allow the contracting of voluntary liability insurance
of bankruptcy administrators.

The monograph is divided into twenty chapters. In his interpretation of
the LoB provisions, the author summarized the principles of bankruptcy (chapter
three), and then explained the legal concepts of bankruptcy law, such as the
bankruptcy debtor (chapter four), bankruptcy reasons (chapter seven), bankruptcy
estate (chapter eight), stages of bankruptcy proceedings (chapter nine), barriers to
initiating bankruptcy proceedings (chapter ten), and prior bankruptcy proceedings
(chapter eleven). The provisions of the LoB were analysed in connection with filing
and examining claims (chapter twelve), liquidation of the bankruptcy estate (chapter
thirteen), division and settlement (chapter fourteen), and the provisions of the LoB
on closing bankruptcy proceedings (chapter fifteen).

5. Some of the issues laid out in the LoB required to be presented in
more detail and be combined with theory. Among those issues are creditors in a
bankruptcy case (chapter five), since they can be classified into several categories.
The issue of bankruptcy proceedings authority (chapter six) includes the roles of
four authorities. These are the bankruptcy judge, the bankruptcy administrator, the
creditors’assembly, and the creditors’ committee. The author paid due attention to
the legal consequences of opening the bankruptcy proceedings (chapter sixteen).
This is because this matter requires explaining the legal consequences that the
opening of the bankruptcy proceedings produces on the status of debtors, claims
and legal transactions. This is followed by the presentation of the procedural and
legal consequences of the opening of the bankruptcy proceedings. The seventeenth
chapter of the monograph is dedicated to refuting the legal actions of the bankruptcy
debtor. In practice, this issue has always attracted a lot of attention from both the
professional and the general public. Objectively speaking, in relation to the previous
bankruptcy legislation, the provisions of the LoB on the reorganization procedure
(chapter eighteen) represent a new matter in the bankruptcy practice. Hence, the
author sheds more light on the reorganization plan and the legal consequences of
reorganization, both from a practical and theoretical point of view. The explanation
of the provisions of the LoB regarding international bankruptcy (chapter nineteen)
required the author to refer to several legal theories and some aspects of private
international law. However, in doing so, he also stroke an appropriate balance.
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6. For the insurance business, the most interesting part of the monograph
is the one that presents special bankruptcy procedures (chapter twenty). In his
explanations, the author highlighted the three types of business entities in the legal
system of Serbia, which are subject to regulations on special bankruptcy procedures,
whereas the provisions of the LoB are additionally applied to their bankruptcy.
These three types of business entities are banks, insurance companies, and financial
leasing providers. According to the author, the legal sources of special bankruptcy
procedures are: the Law on Bankruptcy and Liquidation of Banks and Insurance
Companies, the Law on Bankruptcy Administrator Licensing Agency, and the Law
on Deposit Insurance Agency. Nine points of the common rules for the bankruptcy
of banks and the bankruptcy of insurance companies define when the provisions of
the LoB will be applied to the bankruptcy of a bank or the bankruptcy of an insurance
company, and when some of the laws on special bankruptcy procedures will be
applicable. Firstly, the specific nature of bank bankruptcy cases is briefly presented,
followed by a more detailed description of the specific characteristics of insurance
companies’'bankruptcy cases. Presenting the specifics of the bankruptcy of insurance
companies, the author pointed out the payment priorities and the portfolio transfer.

7.The monograph is created as a university textbook dealing with the
subject of Bankruptcy Law, but also as additional literature for a wider circle of
readers interested in the issues of domestic and international bankruptcy. The
formatting, colour and cover design of the book are appealing. It is printed in Cyrillic
and typeface is suitable for a longer reading or learning. The biggest compliments to
the author could be that the monograph has an educationally justified structure, the
classifications within the chapters are structured for easy reference, it is writtenin a
clear style, and the most important issues do not lack the presentation of arguments.

Translated by: Zorica Simovic, Grad. Philol.
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PROPISI EVROPSKE UNIJE

PRIVREMENI EVROPSKI OKVIR ZA DRZAVNU POMOC
U SVETLU KOVIDA 19

Naporedo sa zatvaranjem veceg dela evropskog kontinenta u martu
2020. godine usled rastuceg broja zarazenih kovidom 19, evropske institucije
organizovale su seriju sastanaka kako bi utvrdile na¢in da pomognu privredama da
zadrze odredeni nivo funkcionisanja u kontekstu rigoroznih ograni¢enja kretanja.?
Mere usvojene na evropskom nivou omogucile su veci obim drzavne pomodi
finansijskom sektoru, ukljucujuci davanje pozajmica i poreskih olaksica, garancije
za banke i druga preduzeca, kao i kratkoro¢no kreditno osiguranje koje se odnosi na
izvoz, koji je posustao na globalnom nivou.? | pored podrske koja je u mnogo ¢emu
bila blagovremena, obim restriktivnih mera bio je takav da je u drugom kvartalu
zabelezen gotovo nezapamcen pad privredne aktivnosti za mirnodopske uslove,
koji se u mnogim razvijenim evropskim zemljama meri i dvocifrenim brojevima.*

Vec 19. marta 2020. na nivou Evropske unije usvojen je Privremeni okvir
mera drzavne pomodi za podrsku privredi povodom izbijanja pandemije, kao rezultat
potrebe za blizom koordinacijom drzava ¢lanica i usaglasavanjem mera drzavne
pomoci, koja je inace u evropskom zakonodavstvu znatno ogranicena.’ U nastojanju
da zadrze likvidnost i pristup finansijskim sredstvima za privredu, pogotovo za mala
i srednja preduzeca (koja su nosioci ekonomske aktivnosti), drzavama ¢lanicama
omoguceno je da se posluze merama koje bi inace bile smatrane protekcionisti¢kim ili
nelojalnim. To obuhvata opcije poput subvencionisanja plata, suspendovanja odredenih

! Autor prikaza je doktor politickih nauka u domenu medunarodnih i evropskih studija i master u do-
menu evropskog prava.
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2 Milos$ Petrovi¢, ,Lojd” predvida gubitak od 107 milijardi dolara za (osiguravajucu) delatnost u 2020. kao
posledicu pandemije kovida 19, Tokovi osiguranja, 2020/02, str. 85-86.

3 Robin Emmot, EU leaders to hold coronavirus video conference on March 26, Reuters, 19 March 2020,
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poreskih izdataka, ali i finansijsku podrsku za potrosace kojima zbog pandemije nije
isporucena roba ili usluge.® Prema daljim odredbama tog akta, na osnovu ¢l. 107 st.
2 (b) Ugovora o funkcionisanju Evropske unije, drzavama ¢lanicama dozvoljeno je
i da pruze nadoknadu preduzecima u sektorima koji su narocito pogodeni, poput
turizma, saobracaja, kulture, usluga, maloprodaje, organizacije dogadaja itd, sto se
odnosi i na korisnike drugih paketa pomoc¢i koji nisu predvideni ovim konkretnim
aktom.” U okviru privremenih mera drzavne pomod¢i definisano je nekoliko oblika
podrske, poput pomodi u obliku direktnih zajmova i avansnih sredstava, poreskih
olaksica, garantovanja zajmova, povoljnije kamatne stope, podrske pomocu drugih
kreditnih i finansijskih institucija i kratkoro¢nog osiguranja izvoza.t

Odredbe ovog akta smisljene su tako da ponude $to brzu i efikasniju
podriku privredi, a argumentovane su potrebom za reagovanjem u izuzetnim
okolnostima” (st. 39), te oro¢ene na period do kraja 2020. godine.? Okvir je tematski
i finansijski ogranicen na onaj nivo podrske koji se moze povezati s tim ,izuzetnim
okolnostima”, ma koliko delovalo da je to teSko razgraniciti u uslovima kada je
pandemija uzrokovala stagnaciju ili pad u najve¢em broju oblasti. Recimo, Italija je
obavestila Evropsku komisiju o pruzanju drzavne pomodi na nivou od gotovo 200
miliona evra za kompenzaciju troskova svom avio-prevozniku ,Alltaliji*, za Stetu
nastalu u periodu kada je zemlja ve¢im delom ili potpuno sprovela mere izolacije
svog stanovnistva.’® Podrska je bila pruzena u vidu direktnog zajma ,Alltaliji’, $to je
Evropska komisija ocenila kao opravdanu meru u kontekstu Okvira, koji je predmet
ovog teksta, kao i u kontekstu drugih pravila o drzavnoj pomoci u Evropskoj uniji.

Izvori

« European Commission, Temporary Framework for State aid measures to
support the economy in the current COVID-19 outbreak, 19. 3. 2020, https://
ec.europa.eu/competition/state_aid/what_is_new/sa_covid19_temporary-
framework.pdf, accessed: 22. 9. 2020.

« European Sting, State aid: Commission approves €199.45 million Italian support
to compensate Alitalia for damages suffered due to coronavirus outbreak,
European Sting/ European Commission, 7 September 2020, https://

¢ Videti stavku 12 u okviru dokumenta Temporary Framework for State aid measures to support the
economy in the current COVID-19 outbreak.

7 Ibid, stavke 14-15.

8 Ibid, stavke 21-33.

° Ibid, stavka 39.

10" European Sting, State aid: Commission approves €199.45 million Italian support to compensate Alitalia
for damages suffered due to coronavirus outbreak, European Sting/ European Commission, 7 September
2020, https://europeansting.com/2020/09/07/state-aid-commission-approves-e199-45-million-italian-
support-to-compensate-dlitalia-for-damages-suffered-due-to-coronavirus-outbreak/, accessed: 21. 9. 2020.
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REGULATIONS OF THE EUROPEAN UNION

TEMPORARY EUROPEAN FRAMEWORK FOR STATE
SUPPORT IN THE OUTBREAK OF COVID-19

Along with closing of a major part of the European continent in March 2020
following the increased number of people infected with Covid-19, the European
institutions organized a number of meetings to decide how to support economies in
maintaining an adequate level of functioning in the context of rigorous restrictions
of movement.? Measures that were adopted throughout Europe allowed for a large-
scope government support to the financial sector, including granting of loans and tax
relieves, guarantees for banks and other businesses as well as the short-term insurance
to cover the globally declining export®. Despite the support that generally came at the
right moment, the scope of restrictive measures was such that in the second quarter
there was an almost unprecedented decline in the economic activity in the peacetime
environment, measured in double figures in many developed European countries.*

Already on March 19, 2020, the Temporary Framework to support the economy
in the context of the Corona virus outbreak was adopted at the level of the European
Union, resulting from the need for both closer coordination between the member states
and harmonization of government support, otherwise pretty limited in the European
legislation.’ In an effort to maintain liquidity and keep access to finances which the
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and a MA in the field of European law.
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economy needs, especially in the case of small and medium-size enterprises (the carriers
of the economic activity), member states have been allowed to resort to measures that
would otherwise be considered protectionist or disloyal. This included options such
as wage subsidies and suspension of particular tax expenditures, but also financial
support for consumers who have not been supplied goods or services as a result of the
pandemic.® According to other provisions of this Act, on the basis of Article 107 paragraph
2 (b) of the Treaty on the Functioning of the European Union, the member states were
also allowed to compensate companies in sectors that are particularly affected, such as
tourism, transport, culture, services, retail, event organization etc., including the users
of other aid packages not specifically mentioned this Act.” The temporary measures of
the state support provided for a few forms of support such as direct loans and advance
funds, tax incentives, guaranteed loans, favourable interest rates, support assisted by
other credit and finance institutions and short term insurance of the export.®

The provisions of this act were drafted to allow for the fastest and most efficient
support to the economy, advocated for by the necessity to react in “extraordinary
circumstances” (pp. 39) and termed to the period before the end of 2020.° The framework
was thematically and financially limited to such kind of support as might be associated
with the,, extraordinary circumstances’, no matter how difficult this might have seemed
to distinguish where a pandemic caused stagnation or decline in most areas. For example,
Italy informed the European Commission on the provision of state aid to the amount of
almost 200 million Euros to compensate for the costs of its aviation company “Alitalia’,
for the damage caused during the period when the country largely or completely
implemented measures to isolate its population.' The support was provide in the form
of direct loan to “Alitalia”, which the European Committee estimated a justified measure
in the context of the Framework that is the subject matter of this text as well as in the
context of other rules on state support within the European Union.
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« European Commission, Temporary Framework for State aid measures to
support the economy in the current COVID-19 outbreak, 19.3.2020, https://

¢ See item 12 within the document Temporary Framework for State aid measures to support the economy
in the current COVID-19 outbreak.
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8 Ibid, items 21-33.

° lbid, items 39.

10" European Sting, State aid: Commission approves €199.45 million Italian support to compensate Alitalia
for damages suffered due to coronavirus outbreak, European Sting/ European Commission, 7 September
2020, https://europeansting.com/2020/09/07/state-aid-commission-approves-e199-45-million-italian-
support-to-compensate-alitalia-for-damages-suffered-due-to-coronavirus-outbreak/, accessed: 21.9.2020.
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JAPANSKA DISCIPLINA U VANREDNIM SITUACIJAMA

Autor ovog ¢lanka dr Kdksal Sahin 15 godina se bavi japanskim pravom i
nemacko-japanskim poslovnim odnosima. Clan je jedne istraZivacke zajednice za pravo
osiguranja u Japanu i nemacki partner za komunikaciju u Udruzenju osiguravaca zivota
u Tokiju, pa je ve¢ u samom pocetku objasnio razloge bliskih poslovnih odnosa Nemacke
i Japana. Nemacka preduzeca odavno su aktivna u Japanu, o ¢emu svedoci 160 godina
trgovinskih odnosa izmedu tih drzava. Pristup inostranom tj. nemackom trzistu pospesuju
i sli¢ni pravni odnosi, a odskora i sporazum o slobodnoj trgovini sa Evropskom unijom.
Autor napominje da Nemci cene japanski stabilan visoki Zivotni standard, tehnoloski
napredak i tradicionalnu kulturu koja se odrazava i na poslovnu praksu i radnu kulturu.

Veliki znacaj ima i japanska bransa osiguranja, jer mereno prihodom od
premija, ova dalekoisto¢na ostrvska drzava je sa svojih preko 126 miliona stanovnika
postala trece po velicini trZiste osiguranja na svetu. Japanski osiguravadi tako su ve¢
dugo globalniigraci koji grade svoju trzisnu poziciju u zemljama s one strane okeana,
gde svojim investicijama pobuduju paznju. Za Nemacku je japansko osiguravajuce
trziste zanimljivo pre svega zbog dugogodisnjih nizih kamata i demografskih promena,
alii po tome kako su prevazisli posledice Tohoku zemljotresa i nuklearne katastrofe.
Uz to, sada stiZe i nov izazov: pandemija kovida 19. Do sada je Japan uspevao da se
nosi s kriznim vremenima i da uvek ponovo utvrdi svoje mesto na globalnom trzistu.

Iz ¢lanka saznajemo kako se osiguravaci u Zemlji izlazeceg sunca bore s teskim
vremenima i kako fleksibilnoscu stite svoje trzisne pozicije. Japanski osiguravaci su
se dokazali na polju nultih kamata, starenja stanovnistva i nacionalnih katastrofa
kao sto su zemljotresi i cunamiji. Rast je proistekao iz dobiti na akcijskim trzistima
i akvizicijama u inostranstvu. Medutim, pandemija korona virusa dovela je i ovaj
poslovni model do nestabilnosti.

Rastuca ocekivana duzina zivota i osiguravajuca praksa

Zbog rastuce ocekivane duzine Zivota u Japanu, pored klasi¢nih usluga u
ponudi su i kombinacije sa velnes uslugama kojima se ostvaruje popust na premiju
(npr. godisnji zdravstveni ¢ekovi, sportski programi, programi zdrave ishrane).
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Starenje stanovnistva za sobom povlaci i porast obolevanja od demencije, pa japanski
osiguravaci od 2016. godine povecavaju ponudu osiguranja za slu¢aj demencije.
U ¢lanku je pokazano kako je jedna sudska odluka, kojom su ¢lanovi porodice na
oshovu svoje obaveze nadzora nad roditeljima bolesnim od demencije progladeni
odgovornim za njihove postupke, dovela do ponude te usluge osiguranja, a prema
nemackom uzoru. Pojedini osiguravaci nude i uredaj s bar-kodom, koji sadrzi licne
podatke dementnog osiguranika, a koji moze da se nosi na telu.

U Japanu je zbog stalno rastuce ocekivane duzine zZivota (Zene 87,1, muskarci
81,1 godina) veoma rasireno i privatno rentno osiguranje. Tablica smrtnosti je 2018.
godine prilagodena toj tendenciji. Medutim, u Japanu jo$ uvek nema osiguravajucih
usluga zbrinjavanja u starosti u smislu raznih osiguranja s drzavnim doplatama.

Nova strategija japanskih osiguravaca bila je usmerena i na promenu prodajnih
kanala. Tradicionalni, direktni prodajni putevi zamenjeni su maklerima (brokerima) i
zastupnicima, a uvedeni su i novi prodajni kanali kao $to su bankoosiguranje i prodaja
putem interneta. Danas se u Japanu skoro 26 procenata zZivotnog osiguranja proda
preko 3altera banaka.

Nadzor nad osiguranjem

Veoma dragocen odeljak ¢lanka posvecen je liberalizaciji trzista i regulacionoj
plimi. Radi savladavanja krize, u Tokiju su devedesetih godina preduzete deregulacione
mere kako bi osiguravajuce trziste ostalo sposobno za konkurenciju. Olaksan je pristup
trziStu inostranim osiguravacima i oslabljena do tada preovladujuca podela na grane,
pri ¢emu je osiguravacima Zivota omoguceno da osnivanjem drustava kéerki posluju
i kao osiguravaci od Steta i obrnuto. Godine 2001. doslo je do liberalizacije poslovanja
tzv. trece grane, koja je pokrivala bolesnicko osiguranje i osiguranje dugotrajne nege
i bila rezervisana samo za inostrane i male osiguravace. Mnogi veliki osiguravaci
iskoristili su tu priliku da po¢nu poslovati u ovoj ovlasti. Broj osiguravaca je povecan:
dozvole za rad dobila su 43 osiguravaca Zivota i 54 nezivotna osiguravaca. U Japanu
posluju 23 filijale inostranih osiguravaca, od ¢ega se jedno drustvo bavi zivotnim,
a 22 nezivotnim osiguranjem. na delu je i sjedinjenje vise osiguravaca u grupno
preduzece (preduzece grupu) kao sto je npr. MS&AD, ,Tokio Marine” ili,Sompo Japan
Group” Grupe su nastajale da bi se u kriznim vremenima izbegla nesolventnost, a
preduzeca uzajamno pomagala, $to je dovelo do prestrukturiranja i preuzimanja.
Danas su sve ¢e$c¢a razmisljanja o mogucénosti da se grupe u narednim godinama
rasformiraju, ¢ime bi se prosirio pristup inostranih osiguravaca.

U Japanu je uvedena nova nadzorna vlast za finansijski sektor Financial
Services Authority FSA, (jap. Kin'y(-ch0), kao Agencija za nadzor finansijskih usluga
Ministarstva finansija. Od juna 2019. godine nadzorne institucije Japana FSA i nemacka
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Bafin neguju blisku saradnju i razmenu informacija radi unapredenja nadzora. Pored
detaljne komparacije japanske i nemacke regulative nadzora nad osiguranjem i
finansijama, u ¢lanku je navedeno da je isto kao Nemacka, i Japan svoju preko 100
godina staru osiguravajucu pravnu regulativu preuredio i modernizovao, i ona je po
mnogo ¢emu nalik nemackom Zakonu o ugovoru o osiguranju (VVG).

Osiguranje od katastrofalnih rizika

Nije se mogla zaobici ni aktuelna tema pandemije kovida 19 i njenog uticaja
na osiguranje. | japanske osiguravace ¢ekaju brojni zadaci. Ipak, drugacije nego u
drugim zemljama, osiguravaci su tamo vec prebrodili slicne velike katastrofe: u martu
2011. Japan je pogodio razoran zemljotres Ciji je epicentar bio u moru. Prouzrokovao
je cunami u kome je stradalo oko 16.000 ljudi. Toj nesreci pridruZila se havarija na
reaktoru atomske elektrane ,Fukusima Daaichi’, ¢ija ekonomska i socijalna dejstva
i danas prate Japance. Nastao je ekonomski gubitak od procenjenih 192 mird evra,
od ¢ega je 31 mlrd bila osigurana.

Sto se ti¢e borbe s katastrofama, mnogi osiguravaci iskoristili su tu situaciju
da u Japan uvedu odgovarajuce usluge prema nemackim uzorima (npr. osiguranje
od prekida rada).

Kada je re¢ o pandemiji koronavirusa, u Japanu su preduzete sve neophodne
preventivne mere. Po¢etkom aprila japanska vlada objavila je vanredno stanje, najpre
u sedam prefektura, a kasnije u celoj zemlji (jap. Hijo jitai). Za osiguravace su vazile
mere izbegavanja direktnih kontakata s klijentima, $to je zamenjeno onlajn uslugama
i pruzanjem instrukcija i informacija preko kol-centara. Rad u poslovnim prostorima
redukovan je i zamenjen radom od kuce, gde god je moguce.

Zanimljivo je da je koris¢enje maski za lice u japanskim dzinovskim gradovima
bilo uobicajeno i pre pojave kovida 19. Prose¢no se u Japanu godidnje koristilo 5,5
milijardi maski za lice.

Uprkos svim preduzetim merama i iskustvu iz ranijih katastrofalnih dogadaja,
ni japanski osiguravaci ne mogu biti spokojni u oekivanju globalne recesije izazvane
pandemijom. Razlog za to su investicije osiguravaca u inostrane kreditne usluge,
valutni rizik i investiranje u domace akcije. Procenjuje se da bi vecina japanskih
osiguravaca ipak mogla pretrpeti samo minimalne eksplicitne osiguravajuce gubitke.
Pre svega, ograniceni su potencijalni direktno osigurani neto gubici iz bolesni¢kog
zdravstvenog osiguranja posto je vlada preuzela sve medicinske troskove u vezi
sa kovidom 19. Druge relevantne osigurane neto Stete kod uobicajenih usluga
zdravstvenog osiguranja su neznatne, posto su isplate Steta za troskove bolnica
minimalne zbog strukture tipi¢nih japanskih usluga bolesni¢kog osiguranja.
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Na kraju, moze se zakljuciti da se japansko trziste osiguranja poslednjih 30
godina uspesno prilagodavalo stalnim promenama.

Izvor

- Dr K6ksal Sahin: Japans Notfalldisziplin, Versicherungswirtschaft, jun 2020,
str. 80-87)

Prevela i priredila: Gordana L. Popovic, dipl. filolog
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RAZVOJ SUPERSIGNALA

Ove godine ocekuje se intenzivnije koris¢enje moc¢nih 5G pametnih tehnickih
uredaja, koji ¢e u pouzdanosti, inovativnosti i brzini prenosa podataka prevazici
4G mrezu, te omoguditi brze preuzimanje i jednostavnije digitalne usluge. lako je
osiguravajuce pokri¢e na tom polju pocelo da se primenjuje uz brojne zakrpe i uz
ogranic¢enu dostupnost, sve tehnologije pete generacije prilagodice internet stvari
njegovim korisnicima, te se oCekuje da se i osiguravajuce kuce usredsrede na rizike
i mogu¢nosti koje on nudi. Ukoliko 5G mreza zaista olak3a i ubrza prikupljanje vece
koli¢ine podataka, najvise ce se promeniti oblast osiguranja motornih vozila. Brzina
protoka, sve guice povezivanje i medusobna komunikacija autonomnih automobila,
kao i njihov ,razgovor” sa putnom infrastrukturom i pesacima, otvorice brojne
mogucnosti za prikupljanje podataka o stanju automobila, navikama vozaca, tezini
i uCestalosti nesre¢nih slu¢ajeva od samog automobila, sve to ¢ak i unapred. Uz vecu
koli¢inu raznovrsnih podataka, rizik bi se mogao bolje profilisati. U kompaniji,Alijanc”
veruju da ¢e 5G mreza omoguciti prikupljanje podataka od vozaca za vreme vozZnje, a
medusobna povezanost vozaca moze poboljsati bezbednost na putu. Ta tehnologija
zapravo je revolucionarna u svom potencijalu da poveca bezbednost, smanji broj
nesreca, te posledi¢no smaniji i visinu premija osiguranja. Vozila povezana preko 5G
mreZe mogu da dele podatke o stanju na putu i 3alju upozorenja o opasnostima
vozacima u blizini, u realnom vremenu. U sustini, ona omogucava vozacima da vide
iza ugla, smanjujudi verovatnocu nastupanja nesre¢nog slucaja i pokretanja odstetnog
zahteva. Stavide, unapredena je ne samo voznja, ve¢ i usluga prema klijentima, uz bolji
kvalitet video-poziva i,help deskova®“. Osiguravaci mogu ponuditi uslugu reSavanja
odstetnih zahteva preko video-poziva, §to je vec isprobano sa 4G, ali 5G omogucava
bolji video-kvalitet i fotografije se mogu sacuvati za kasniju upotrebu. Sve to moglo
bi dovesti do povlascenih tarifa za osiguranike koji koriste napredne bezbednosne
usluge. Dok god su podaci u upotrebljivoj formi, laki za rukovanje, te ako se adekvatno
predstave osiguravac¢ima, mogli bi pomoci da se upravlja rizikom i da se on smaniji.
Klju¢no pitanje koje pokrece 5G tehnologija, a koje naglasava direktor kompanije
+Kamera Telematiks”, jeste potencijalni izvor odgovornosti — da li je to proizvodac,
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dobavljac telematskog softvera ili ugovarac osiguranja? Neki smatraju da bi se
teziste odgovornosti moglo prebaciti na proizvodaca, jer bi automobilska nesreca
bila posledica sistema koji je zakazao, $to bi u krajnjoj liniji nateralo proizvodace da
osiguraju svoje vozne parkove, a ne da se pojedina¢no osiguravaju od odgovornosti
za upotrebu motornog vozila. Smatra se da ¢e ta promena tezista sa automobilske
odgovornosti na odgovornost za proizvode najvise uticati na osiguranje motornih
vozila. Promena riziko-profila sa vozaca na vozilo znaci da ¢e visina premija biti
utvrdena u zavisnosti od stepena razvoja softvera ugradenog u vozilo.

Mreza 5G omogucava osiguravacima da kontrolisu gubitke prilikom
preuzimanja rizika i proaktivnu ulogu u sprec¢avanju nezgoda i ublazavanju njihovih
posledica. Telematski podaci koje prikupljaju senzori iz vozila prenosice se preko
5G mreze s neznatnim vremenskim razmakom, Sto ¢e osigurava¢ima omoguditi
da podatke analiziraju i aktivno uti¢u na ponasanje vozaca. Stavise, nije re¢ samo o
automobilima, ve¢ i o naSim domovima i poslovanju. Kompanija ,Aksa” ve¢ koristi
video-linkove putem kojih oste¢enik moze da prikaze Stetu obradivacima, na primer
Stetu od izlivanja vode. U toj kompaniji tvrde kako time umnogome olaksavaju
zivot osiguranicima i ubrzavaju isplatu. Pojedini osiguravaci ve¢ nagraduju svoje
osiguranike popustom na premiju ukoliko se odluce za pametne kuc¢ne tehnologije
i omoguce osiguravacima pristup podacima sa senzora.

Zbog sve vecih ocekivanja i zahteva prema pruzaocima zdravstvenih usluga,
mreza pete generacije postala je katalizator za pruzanje telezdravstvenih usluga, a
sektor zdravstva i socijalne zastite u Ujedinjenom Kraljevstvu ve¢ pocinje da se oslanja
na te tehnologije kako bi se dugotrajne bolesti mogle voditi u ku¢nim uslovima, uz
video-linkove kojima se pacijentima pokazuje kako da bezbedno primene terapiju.
Koriste se i senzori koji beleze padove u kudi i digitalni aparati protiv samoce, koji
spajaju ljude u medusobnom razgovoru pritiskom na dugme. Kod akutnih zdravstvenih
stanja u bolnickim uslovima, masinski uredaji koji se zasnivaju na 5G tehnologiji
uvode revolucionarne promene u hirurgiji vodenoj udaljenom robotikom. Sve te
aplikacije oslanjaju se na izdrzljivost, brzinu i veci prenos podataka preko 5G mreze,
kako bi pacijentima pruzili neometanu uslugu.

Uprkos brojnim koristima, pomenute inovacije ponekad bude osecaj da
vas posmatra Veliki brat. Na koji na¢in 5G moze uticati na privatnost i podatke o
licnosti? Brzina i dostupnost prenosa podataka mogu biti problem kada je re¢ o
ocuvanju privatnosti. Pomenuta tehnologija podrzava velik broj povezanih uredaja
istovremeno, sve vise u upotrebi u svakom aspektu nasih zivota, a koli¢ina podataka
koja se njima prikupi i analizira (aplikacija za igre, kupovinu i voznju do kuénih
uredaja) radi personalizovanja ponude prema klijentima dovodi do razvoja nove
vrste osetljivih i poverljivih podataka. Zamislite samo profil pojedinca koji bi nastao
od podataka o njegovim navikama u kupovini, oblacenju, pranju vesa, spavanju - sve
prikupljeno iz kuénih uredaja.
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Sto se tice rizika, sa ve¢im brojem povezanih uredaja raste i domino-efekat.
Medutim, kao i kod 4G mreZe, da bi odstetni zahtev mogao biti razmatran, potrebno
je da postoji nemar kod ugovaraca osiguranja. Predvida se da ¢e 5G mreza, ali i sve
veca upotreba elektronskih uredaja dovesti do vece izloZzenosti elektromagnetnim
poljima. Ipak, da bi se utvrdila odgovornost za proizvode, bi¢e neophodno utvrditi
i uzro¢no-posledi¢nu vezu izmedu eventualnog negativnog uticaja na zdravlje i
izlozenosti/upotrebe odredenih uredaja. Ta uzro¢no-posledi¢na veza bila bi slozena,
jer izlozenost moze biti posledica akumuliranog koris¢enja veceg broja elektronskih
i pametnih uredaja u kudi, na radnom mestu, u autonomnim vozilima i iz samog
okruzenja. Osiguravaci mogu da upravljaju tim rizikom koristeci analitiku predvidanja
i modele rizika zajedno sa strategijama anderajtinga za upravljanje akumulacijom
rizika. Posledice 5G tehnologije mogle bi se osetiti i kod osiguranja od katastrofalnih
rizika, gde bi osiguravacima bilo omoguéeno da rese Stete automatski kada se prede
prag na parametrima za zagadenje zivotne sredine. Na primer, senzor koji kontrolise
vlaznost zemlje na nekom gazdinstvu moZe da detektuje situaciju sli¢nu susi, koja bi
u bliskoj budu¢nosti dovela do opadanja prinosa, te da omogucdi poljoprivredniku
da mu se unapred isplati predvideni iznos na ime naknade Stete.

Dr Robin Kijera, influenser na polju tehnologije osiguranja, tvrdi da je
osiguravajuca delatnost prespavala pojavu kompjutera, interneta, drustvenih
medija i mobilnog interneta, te da ¢e vecina osiguravajucih drustava najverovatnije
prespavati i 5G revoluciju. Medutim, postoji nekoliko novih igraca na trzistu, kao
$to su insuretech, tech kompanije, reosiguravaci i brzi direktni osiguravaci kojima se
individualne organizacije mogu okrenuti za dobijanje mnogih novih povoljnosti. U
meduvremenu, u u kudi,Svis re” isticu moguce kiberneticke probleme zbog veéeg
5G protoka, koji omogucava brzi izvoz podataka. Veca je i izloZenost sa stanovista
privatnosti, te se nadaju da ¢e zakonodavci uvesti striktne bezbednosne protokole,
ali se ujedno i boje da bi ta bitka mogla biti unapred izgubljena.

Izvor

+ 5G Ready - Super Signal Surge, Veronica Cowan, Insurance Post, February
2020, str. 38-41

Prikaz priredila: Bojana N. Papovic, dipl. filolog
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VESTI IZ SVETA

PRODUZEN ZIVOTNI VEK LJUDI KOSTA OSIGURAVACE

Jedno od najvecih dostignuca 20. veka jeste znatno produZenje ocekivanog
trajanja zivota. Ali to kosta! Teo Bouts, Sef ,Alijanc Global Life & Health“-a, predlaze
kako da se te produzene zlatne godine planiraju u svetlu osiguranja.

U proseku, ljudi sada Zive tri decenije duze nego $to su ziveli na pocetku
proslog veka. Kako je to uticalo na planiranje penzionisanja?

Danasnji zivotni vek je zaista neverovatan. Povecdava se za oko Sest sati
svakog dana i jo$ nismo dosegli vrh. To istovremeno zapanjuje i predstavlja izazove
za planiranje penzionisanja.

Donedavno su penzioneri u razvijenim zemljama mogli o¢ekivati finansijsku
sigurnost u starosti, zasti¢eni drzavnim penzijama. Mnogi bi ¢ak mogli racunati na
penziju koju uplacuje poslodavac, kao i na akumuliranu sopstvenu stednju uve¢anu
visokim kamatama.

Osiguravajuce kuce ponudile su jos vecu sigurnost pruzajuci dugoro¢no
placanje i zagarantovan povracaj sredstava.

Ali drzavni dug se povecava podjednako kao i broj penzionera, pa vladama
postaje tesko da penzionerima finansiraju obecanja iz proslosti. Sve je sloZenija
situacija s kamatama koju vidimo danas i koja se ocekuje i u buduénosti. To ujedno
znadi da ni trzista kapitala ni njihovi akteri ne mogu da ponude one garancije na koje
smo navikli. Buduce penzionere i kompanije koje su se obavezale da ¢e im pruziti
beneficije pogada dvostruki udar neodrzivog drzavnog duga i niskih kamatnih stopa.
Vedina ljudi jos$ nije shvatila da ta promena na njih prebacuje teret odgovornosti za
obezbedivanje finansijski sigurne penzije. Sta ljudi mogu u¢initi?

Nema smisla zarobiti imovinu u zanemarljiv prinos od Stednje tokom radnog
veka. Zaposlenima pred kojima je jo$ ¢etrdeset godina rada bolje ¢e posluziti Stednja
sa dugorocnim rastom. Cak i da su zagarantovane usluge iz proslosti jos dostupne, u
sadasnjem okruZenju s niskim kamatama one bi generisale samo oko jedan odsto prinosa.
To je lo$ prinos za vremenski okvir trajanja penzije, koji bi mogao da se protegne na tri
decenijeili duze. Jos jedan nedostatak jeste i vezivanje novca na duzi vremenski raspon.

Fondovi zivotnog ciklusa dobra su opcija za ljude koji nisu upuceni u investiranje,
ili ne zele da im iko smeta ako s viemenom dodu u priliku da moraju aktivno upravljati
svojim portfeljom. Kao i sam naziv, fondovi Zivotnog ciklusa osnivaju se da bi pratili
investitora u razlicitim fazama Zivota. Na primer, kako se klijent priblizava penziji, tim
za upravljanje investicijama portfelj usmerava prema manje rizi¢nim investicijama.
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Kuda odlazi osiguranje? Osiguranje jos uvek ima osnovno i sustinsko mesto
u postizanju prihoda potrebnog za ugodan i dug penzijski staz. Tih dodatnih Sest sati
ocekivanog zivotnog veka, zabeleZzenih svakog dana poslednjih nekoliko decenija,
koliko bi trebalo da se slave, toliko predstavljaju objektivan rizik da ¢e ¢ovek nadziveti
ustedevinu. Jedna od velikih vrednosti osiguranja jeste sposobnost da se taj rizik
redi kolektivnim udruzivanjem klijenata.

Osiguravadi sve vise nude alternativne usluge koje osiguranicima obezbeduju
sigurnost, a istovremeno im omogucavaju da iskoriste pozitivnu stranu kontinuirane
izloZenosti trzistu. Primer su odloZeni anuiteti koji pocinju da se isplacuju u kasnijoj
fazi penzionisanja. Njihovo kombinovanje s racunima za povlacenje dohotka na
odredeno vreme koji pocinju da se ispla¢uju na pocetku penzionisanja moglo bi
ljudima da pruzi mir i saznanje da ¢e imati stabilne prihode u sve duzem Zivotnom veku.

Zakljucak je slededi: $to ranije poc¢nete planirati penziju, to bolje. Pronalazenje
dobrog nacina za kombinovanje usluga za penzijsko osiguranje po meri svakog
pojedinca i uz garancije osiguravaca moze doprineti adekvatnoj penziji za mnoge ljude.

Izvor: https://www.allianz.com/en/press/news/commitment/
community/160622-financing-thirty-years-of-retirement.html

GDE NEMA KOMERCIJALNOG OSIGURANJA,
SISTEMSKE RIZIKE SNOSE KUPCI A NA KRAJU VLADE
ODNOSNO PORESKI OBVEZNICI

Kovid 19 rezultirao je humanitarnom krizom u velikoj meri jer je svet bio
nedovoljno pripremljen za pandemiju. Drustvo je zajedni¢kim snagama firmi,
dobrotvornih organizacija i vlada prionulo na resavanje problema zdravstvene
krize. Uveliko se radi na pruzanju finansijske podrske zaposlenima i preduzeé¢ima
radi ja¢anja ekonomije.

Svetsko trziste osiguranja igra svoju ulogu pla¢anjem potrazivanja, doniranjem
sredstava za podrsku privredi i drustvu uopste i nudeci fleksibilne uslove za pomo¢
svojim kupcima.

Sada, kako se ekonomije pocinju vracati stabilnijem poslovanju, firme sve ¢esce
nude osiguranje za podrsku i zastitu ljudi, i delatnosti, i imovine. Osiguranici i potencijalni
klijenti osiguravaca ucestalije pokazuju interesovanje za polise koje ih pokrivaju za
nove ili povecane rizike s kojima se mogu sresti u novom, drugom talasu pandemije.

Neke od tih potreba osiguranika mogu se zadovoljiti koris¢enjem postojecih
ili modifikovanih usluga. Na njih je posebno uticao kovid 19, na primer zbog prekida
poslovanja i trgovinskog kreditnog rizika, te one stoga zahtevaju nove pristupe.
Svetski sektor osiguranja mora saradivati i sa klijentima da efikasno ubrza taj posao.
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Uobli¢enje pokri¢a za buduée sistemske rizike je slozenije. Kao $to je pokazala
pandemija kovida 19, njihovi uticaji su suvise Siroki da sektor koji snosi rizike moze
samostalno da ih preuzme. Nova reSenja su potrebna, jer tamo gde nema komercijalnog
osiguranja, sistemske rizike snose kupci i na kraju vlade odnosno poreski obveznici.

Put razvoja zahteva blisku saradnju izmedu osiguravaca, brokera i kupaca,
i izmedu globalnih trzista osiguranja i vlade, kako bi se stvorili novi mehanizmi
kombinovanja kapitala osiguranja s drzavnim resursima i omogucila zastita od
sistemskih rizika. Da bi ubrzao ovaj proces, ,Lojd" predlaze reSenja koja klijentima
mogu pruziti zastitu kratkoro¢no, srednjero¢no i dugorocno.

(Izvor: https://www.lloyds.com/news-and-risk-insight/coronavirus-updates-
hub/covid19-proposed-recovery-and-resilience-solutions-from-Iloyds)

POTREBNO OSNIVANJE PANDEMIJSKOG FONDA

Radna grupa vodecih osiguravajucih ku¢a u Nemackoj pripremila je dokument
za raspravu u kojem se navodi da bududi pandemijski fond treba da bude veci od 10
milijardi evra, preneli su mediji. Pandemijski fond finansirace se doprinosima potencijalno
pogodenih firmi i osiguravaca, kao i drzavnim obveznicama za slucaj katastrofe, te putem
drzavnih fondova. Aktivnosti natom planu koordinira UdruZenje osiguravac¢a Nemacke.

(Izvor: Svet osiguranja broj 7-8, jul-avgust 2020, strana 10)

»LOJD” DAJE BESPOVRATNA SREDSTVA ZA BORBU
PROTIV KOVIDA 19 U VELIKOJ BRITANUJI

Osiguravac,Lojd” igra vaznu ulogu u pomaganju drustvima, preduze¢ima i
pojedincima da ublaZe posledice tekuée pandemije, pri ¢emu je isplata svih vazecih
potrazivanja od klju¢ne vaznosti.

U Velikoj Britaniji, vlada je na sadasnju krizu izazvanu pandemijom odgovorila
nepovratnim sredstvima, pruzajuci hitan finansijski spas za preduzeca koja se bore
za opstanak; to uklju¢uje Fond za grantove za mala preduzeca, Fond za grantove
za maloprodaju, ugostiteljstvo i zabavu te Diskrecioni fond grantova lokalnih vlasti,
zajedno s njihovim ekvivalentima u Skotskoj, Velsu i Severnoj Irskoj.

Namena te finansijske podrske jeste da pomogne firmama ugrozenim
neosiguranim gubicima, koje trpe nevidene posledice mera suzbijanja kovida 19,
kao $to su zakljucavanje i ogranic¢enja trgovanja licem u lice.

S obzirom na krajnje izuzetnu prirodu okolnosti pod kojima su preduzeca
dobila drzavna bespovratna sredstva, ,Lojd” s poverenjem olekuje da agenti za
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upravljanje iskazu svoju podrsku ne oduzimajudi ta sredstva prilikom izra¢unavanja
zahteva za prekid poslovanja i pla¢anja kupcima.

(Izvor: https://www.lloyds.com/news-and-risk-insight/news/lloyds-
news/2020/10/lloyds-statement-on-uk-covid19-grant-funds)

OGROMAN GUBITAK ZA OSIGURAVACE

Protesti u Mineapolisu u maju 2020, koji su se pretvorili u nemire $irom
Amerike i koji su izazvani smréu tamnoputog Dzordza Flojda usled prekomerne
policijske sile na ulici, mogli bi premasiti gubitke od nereda iz 1992. godine u Los
Andelesu, prenose mediji u regionu.

Tadasnji gradanski nemiri zbog premlacivanja Rodnija Kinga uzrokovali su
odstetu od 775 miliona americkih dolara odnosno 1,42 milijarde danasnjih dolara,
podaci su koje iznosi Institut za informisanje u osiguranju. Ti nemiri bili su ograniceni
na jedno gradsko podrucje. S druge strane, razaranja i pljacke koji su nastupili posle
Flojdove smrti prijavljeni su u 25 gradova i mnogim predgradima.

Mark Fridlander, stru¢njak iz Instituta, kaze da se ocekuje da ¢e ovogodisnji
neredi uzrokovati znatne gubitke na velikim i malim trzistima u SAD.

- Rec je o aktuelnom dogadaju, pa je prerano utvrdivati iznos gubitka na
imovini. Gradanski nemiri uglavnom uzrokuju skromne imovinske Stete u poredenju s
prirodnim katastrofama. Neredi u Baltimoru, Cikagu i Njujorku zajedno su prouzrokovali
odstetu od 231 milion dolara u danasnjoj vrednosti. Ako se poredi Steta od uragana
Harvi 2017. godine, ona je iznosila oko 20 milijardi dolara.

SluZba za odstetu imovine (PCS) proglasila je nerede katastrofalnim dogadajem,
a to znaci da predvida Stetu ve¢u od 25 miliona dolara. PCS nije oznacio jedan
gradanski potres kao katastrofu jos od nemira u Baltimoru 2015. godine.

— Nemiri izazvani Flojdovom smréu mozda su prvi gradanski nemiri koje
prati PCS, a zahvatili su viSe drzava SAD te mogu izgledati kao rizik tezak 100 miliona
dolaraili vise. Uz to, nekoliko velikih nacionalnih i multinacionalnih kompanija zajedno
ostvaruju gubitke koji lan¢ano mogu da izazovu finansijsku katastrofu - rekao je
Tom Johansmajer, ef PCS-a.

(Izvor: Svet osiguranja broj 6, jun 2020, strana 10)

PAD NABAVKI BANKARSKIH USLUGA |1 OSIGURANJA

Prema podacima agencije,Briefing” koja se bavi pracenjem i analizom tendera, u
prethodna tri meseca u Bosni i Hercegovini objavljeno je 15,2 odsto manje javnih nabavki
bankarskih usluga i 17,7 posto manje usluga osiguranja u odnosu na prethodnu godinu.
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U prva tri meseca 2020. godine objavljeno je 158 tendera za osiguranje u BiH.
Prednjaci osiguranje i registracija sluzbenih vozila (82), zatim osiguranje zaposlenih (47).

Najmanje tendera objavljeno je za osiguranje druge imovine. Federacija
BiH je objavila 65 odsto, Republika Srpska 23 odsto, a Distrikt Br¢ko sedam posto
tendera za osiguranje.

U periodu pandemije u oblasti nabavke bankarskih usluga i usluga osiguranja
nije koris¢en pregovaracki postupak, sto je pohvalno, s obzirom na to da je primetna
¢esca upotreba ovog najmanjeg transparentnog postupka u doba koronavirusa.

(Izvor: https.//indikator.ba/)

REGULATIVNE PREPREKE

Na zakljucke sa savetovanja Evropske komisije o strategiji digitalnih finansija
odgovorila je institucija Insurance Europe, preneli su mediju u regionu, uz ocenu da
pravila EU za osiguranje treba da omoguce inovacije i korist potrosacima i novim trzisnim
ucesnicima od mogucnosti koje digitalizacija pruza. Ipak, to trenutno nije tako. Na
primer, postoje regulatorne prepreke za pruzanje usluge osiguranja potrosacima preko
interneta, poput zahteva da se dokumenti daju u papirnoj formi. Regulatori bi zato
trebalo da preispitaju i prilagode postojeca pravila kako bi bili inovativni i prihvatljivi
u digitalnom smislu, tehnoloski neutralni, prikladni za digitalno doba i spremni da
podstaknu digitalne inovacije. Drugo klju¢no pitanje jeste nedostatak ravnopravnih
uslova. Nove firme koje se bave finansijskim uslugama i ulaze na trziste ¢esto imaju
manje stroge regulatorne zahteve od postojecih firmi. Zato je vazno postovati nacelo:
iste aktivnosti, rizici i pravila. Glavni izazov za osiguravace je trenutni nedostatak
nadleznih tela u pogledu inovacija. Nadlezna tela trebalo bi tesno da saraduju kako
bi pomogla daljem razvoju jedinstvenog digitalnog trzista finansijskih usluga.

(Izvor: Svet osiguranja broj 7-8, jul-avgust 2020, strana 10)

POTREBNI ISPIT | POLISA OSIGURANJA ZA VOZNJU
DRONOVA U BIH

U Sluzbenom glasniku Bosne i Hercegovine objavljen je pravilnik kojim se
ureduje upotreba dronova u BiH i na taj nacin regulisana je upotreba letelica popularnih
poslednjih godina, a koje su se koristile gotovo bez ikakvih pravila. Pravilnikom o
uslovima za izvodenje letackih operacija dronovima, kako je njegov pun naziv i koji je
napravila Direkcija za civilnu avijaciju BHDCA, dronovi su kategorizovani, regulisano
je gde i kad se mogu koristiti, a vlasnici ¢e biti upisani u evidenciju i morace da
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poloze ispit za upravljanje dronovima. Vlasnici (fizicka ili pravna lica) morace da
imaju i polisu osiguranja za dron. U Pravilniku piSe da se odnosi na dronove do 25
kilograma i ne primenjuje se na letelice drzavnih organa, osim sto ¢e i one morati
da se evidentiraju. Vlasnik drona morace li¢no da podnese zahtev za upis drona u
evidenciju za dobijanje oznake, a upis ¢e se obnavljati na tri godine.

(Izvor: Svet osiguranja broj 9, septembar 2020, strana 8)

POLISE KAO DEO PONUDE PDSA - NAJVECE BRITANSKE
HUMANITARNE ORGANIZACIJE ZA KUCNE LJUBIMCE

PDSA, vodeca britanska humanitarna organizacija za ku¢ne ljubimce, u ponudi
ima i osiguranja za pse, macke, konje, egzoti¢ne Zivotinje, paket polisu za nekoliko vrsta
Zivotinja, kao i polise za vremesne kucne ljubimce. Za sve polise osiguranja za pse i macke
vazi popust od deset procenata. Mesecna rata za polisu iznosi od 6,29 britanskih funti
navide, a vlasnici PDSA polisa svojim novcem pomazu to udruzenje. Clanovi udruzenja
imaju mnogo povoljnostii za veterinarske usluge za svoje ljubimce. Pored ostalog, mogu
mesecno da uplacuju odredeni iznos kao vid Stednje na rate koja ¢e se upotrebiti kad
im zatreba usluga veterinara. Clanovi PDSA na sajtu te organizacije mogu u svakom
trenutku da saznaju koliko su do tada uplatili sredstava te $ta im to omogucava u tom
trenutku. Za ¢lanstvo u organizaciji traze se i podaci o ku¢nom ljubimcu poput godista
ili procenjenog godista, pola, rase ili podvrste, kao i podatak da li je ljubimac sterilisan.

(Izvor: https.//www.fairinvestment.co.uk/multiple-pet-insurance/)

+GRAWE” PODGORICA OTKUPILO VECINSKI PAKET
AKCLA ,,SWISS OSIGURANJA” U CRNOJ GORI

»Grawe osiguranje’, koje posluje i u Crnoj Gori, preuzelo je 94,6 posto akcija
kompanije,Swiss osiguranje” u toj zemlji. Osiguravajuc¢a kompanija,Swiss osiguranje”
Podgorica je u 2019. godini ostvarilo premiju od 6,6 miliona evra i trzisni udeo od 6,97
posto, pa se to ocenjuje kao dobar poslovni rezultat. Putem navedene kupovine,,Grawe”
planira da ude na trziste nezivotnog osiguranja i ojaca svoju poziciju u Crnoj Gori. S
premijom od oko 7,1 milion evra u 2019, ,Grawe” Podgorica ima trzisno ucesc¢e od
7,47 posto. Benefiti koji proizlaze iz sinergijskih efekata i koji su povezani s kupovinom
»SWiss osiguranja” obecavaju dalje jacanje trziSne pozicije kompanije ,Grawe”.

(Izvor: Svet osiguranja broj 9, septembar 2020, strana 9)

Prevela i priredila: Ana V. Vodineli¢, MA

146 [3/2020 @) TOKOVI OSIGURANJA



SUDSKA PRAKSA

ODLUKA USTAVNOG SUDA KAO OSNOV
ZA NAKNADU STETE

Odluka Ustavnog suda kojom se usvaja ustavna zalba nije vise pravni
osnov za podnosenje zahteva za naknadu Stete pred nadleznim organom,
ve¢ Ustavni sud odlukom kojom usvaja ustavnu zalbu odlucuje i o zahtevu
podnosioca ustavne Zalbe za naknadu materijalne odnosno nematerijalne
Stete, kada je takav zahtev postavljen.

Iz obrazloZenja:

Povodom zahteva podnositeljke ustavne zalbe da se utvrdi pravo na naknadu
Stete, koju moze ostvariti na nacin predviden odredbama ¢lana 90 Zakona o Ustavhom
sudu (,SI. glasnik RS” br. 109/07), Ustavni sud ukazuje na to da je ¢lan 90 Zakona
prestao da vazi 4. januara 2012. godine, kada je stupio na snagu Zakon o izmenama
i dopunama Zakona o Ustavnom sudu (,SI. glasnik RS” br. 99/11), te odluka Ustavnog
suda kojom se usvaja ustavna Zalba nije vi$e pravni osnov za podno3enje zahteva za
naknadu Stete pred nadleznim organom, ve¢ Ustavni sud, saglasno odredbi ¢lana 89
stav 3 Zakona, odlukom kojom usvaja ustavnu zalbu odlucuje i o zahtevu podnosioca
ustavne zalbe na naknadu materijalne odnosno nematerijalne Stete, kada je takav
zahtev postavljen. Imajudi to u vidu, kao i to da podnositeljka nije opredelila zahtev u
pogledu vrste i visine Stete ¢iju naknadu trazi, niti je o tome dostavila dokaze, Ustavni
sud je odbacio ovaj zahtev, saglasno ¢lanu 36, stav 1, tacka 7 Zakona o Ustavnom sudu.

(Odluka Ustavnog suda Srbije, UZ. 1044/17 od 26.1X 2019)
Izvor: Izbor sudske prakse 9-10/2020, str 38.

NAKNADA STETE

Stetnik je duzan da naknadi stetu licu kome je zbog telesne povrede
i narusavanja zdravlja radna sposobnost potpuno ili delimi¢no smanjena ako
osteceni zbog toga trpi Stetu u vidu izgubljene ili smanjene zarade. Ako je
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osteceni lice koje do stetnog dogadaja nije sticalo zaradu niti je bilo u Zivotnoj
dobi u kojoj se moze sticati zarada, on pravo na naknadu ove vrste stete moze
ostvariti tek u vreme kada bi, prema li¢nim i drugim okolnostima slucaja,
mogao otpoceti sticanje zarade, odnosno kada postigne zivotnu dob potrebnu
za zasnivanje radnog odnosa.

Iz obrazlozenja:

Prvostepenom presudom, stavom prvim izreke, obavezani su tuzeni da
tuziocima solidarno isplati naknadu Stete, i to tuziocu, maloletnom AA, ukupno
1.300.000 dinara (za pretrpljene fizicke bolove - 200.000 dinara, za pretrpljeni strah
-250.000 dinara, za pretrpljene dusevne bolove zbog umanjenja Zivotne aktivnosti —
500.000 dinara i za dusevne bolove zbog naruzenosti — 350.000 dinara), a tuziocu BB
za dusevne bolove zbog teskog invaliditeta maloletnog AA - 200.000 dinara. Stavom
drugim izreke odbijen je zahtev tuzioca u delu preko dosudenih a do trazenih iznosa,
kaoizaiznos od 189.000 evra, kao kapitalizovani iznos za tudu negu i pomo¢, i iznos
od 360.000 evra, kao kapitalizovani iznos za izgubljenu zaradu.

Pravosnaznom presudom, stavom prvim izreke, potvrdena je prvostepena
presuda u delu stava drugog izreke, u kojem je, kao neosnovan, odbijen zahtev
tuZioca, maloletnog AA, kojim je ovaj trazio da se tuzeni obavezu da mu isplate
189.000 evra, kao kapitalizovani iznos za tudu negu i pomo¢, i 360.000 evra, kao
kapitalizovani iznos za izgubljenu zaradu, i u tom delu Zalba tuzioca maloletnog AA
odbijena je kao neosnovana. Stavom drugim izreke ukinuta je prvostepena presuda
u stavu prvom, preostalom delu stava drugog i u stavu trecem izreke, i u tom delu
predmet je vracen prvostepenom sudu na ponovno sudenje.

Protiv pravosnazne presude tuzilac AA je izjavio reviziju, koja je, po oceni
ovog suda, neosnovana.

Prema utvrdenom cinjeni¢nom stanju, tuzilac AA je u saobracajnoj nesredi
zadobio teske telesne povrede, zbog kojih je trpeo fizicke bolove i strah, i zbog kojih
je kod njega Zivotna aktivnost umanjena 77% i nastala naruzenost tezeg stepena. U
vreme kada se dogodila saobracajna nesreca, tuzilac AA je imao ... godina. Povodom
saobracajne nesrece tuzeni BB je pravosnaznom presudom oglasen krivim za tesko
delo protiv bezbednosti javnog saobracaja.

Polazedi od tako utvrdenog ¢injeni¢nog stanja, nizestepeni sudovi pravilno
su odbili zahtev tuzioca AA za isplatu kapitalizovanog iznosa za tudu negu i pomo¢ i
kapitalizovanog iznosa za izgubljenu zaradu, primenom ¢lana 231 ZPP, zakljucivsi da
tuzilac nije dokazao visinu Stete, s obzirom na to da tuzilac mora dokazati postojanje
Stete, njen obim i visinu, saglasno pravilima o teretu dokazivanja.

Clanom 195, stav 1 Zakona o obligacionim odnosima propisano je da je
onaj ko drugome nanese telesnu povredu ili mu narusi zdravlje duzan nadoknaditi

148 [3/2020 @) TOKOVI OSIGURANJA



Sudska praksa

ostecenom troskove le¢enja i druge potrebne troskove s tim u vezi, kao i zaradu
izgubljenu zbog nesposobnosti za rad za vreme lecenja. Stavom 2 istog ¢lana
propisano je sledece: ako povredeni zbog potpune ili delimi¢ne nesposobnosti za
rad gubi zaradu, ili su mu potrebe trajno povecane, ili su moguénosti njegovog daljeg
razvijanja i napredovanja unistene ili smanjene, odgovorno lice duzno je placati
povredenom odredenu novcanu rentu, kao naknadu za tu Stetu.

Prema napred citiranoj odredbi ¢lana 195, stav 2 Zakona o obligacionim
odnosima, lice odgovorno za Stetu duzno je da oste¢enom, u vidu novcane rente,
placa stetu nastalu zbog trajno povecanih potreba prouzrokovanih posledicama
nanete telesne povrede. Prema ovoj zakonskoj odredbi, ostec¢eni ima pravo na
novcanu naknadu troskova za tudu negu i pomo¢ kada je kod njega, kao posledica
povredivanja, smanjena zivotna aktivnost tako da mu je potrebna tuda nega i pomo¢
radi zadovoljavanja opstih Zivotnih potreba (prilikom kretanja, oblagenja, uzimanja
hrane i zadovoljavanja drugih svakodnevnih potreba). Za dosudenje naknade po
ovom osnovu nije dovoljno utvrditi da je neophodna tuda nega i pomog¢, vec je
potrebno utvrditi i visinu stvarno nastalih troskova po ovom osnovu, jer se ova
naknada utvrduje prema visini nastalih i placenih izdataka potrebnih za obezbedenje
takve tude nege i pomodi. S obzirom na to da za visinu ucinjenih izdataka potrebnih
za obezbedenje tude nege i pomodi nisu dostavljeni niti predlozeni dokazi, pravilan
je zakljucak nizestepenih sudova da je ovaj zahtev tuzioca AA neosnovan.

U skladu sa ¢lanom 195, stav 2 Zakona o obligacionim odnosima, odgovorno
lice je duzno da naknadi Stetu licu kome je zbog telesne povrede i narusavanja
zdravlja radna sposobnost potpuno ili delimi¢no smanjena, ako osteceni zbog toga
trpi Stetu u vidu izgubljene ili smanjene zarade. Prema ovoj zakonskoj odredbi, osnov
za ostvarenje prava na naknadu ovog oblika materijalne Stete postoji samo ako se
utvrdi da povredeni usled pretrpljenih povreda i narusenja zdravlja ne moze ostvarivati
zaradu koju je ostvarivao do povrede, odnosno zaradu koju bi ostvarivao da je zdrav i
da mu nije smanjena radna sposobnost. Imajudi u vidu Zivotnu dob tuzioca AA, on bi
ovo svoje pravo na naknadu Stete zbog gubitka zarade u buduénosti zbog smanjene
radne sposobnosti prouzrokovane telesnom povredom, po pravilu, mogao ostvariti
tek u vreme kada bi, prema li¢nim i drugim okolnostima sluc¢aja, mogao otpoceti
sticanje zarade, odnosno kada postigne Zivotnu dob potrebnu za zasnivanje radnog
odnosa. Stoga su niZzestepeni sudovi pravilno odlucili kada su odbili i ovaj zahtev.

(Presuda Vrhovnog kasacionog suda, Rev 4365/2018 od 27. avgusta 2020)
Izvor: Pravna praksa br. 10/2020, str. 47.
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ZASTARELOST POTRAZIVANJA NAKNADE STETE

Potrazivanje naknade prouzrokovane stete zastareva za tri godine od
kad je oStecenik doznao za stetu i lice koje je Stetu ucinilo, a u svakom slucaju
potrazivanje zastareva za pet godina od kad je Steta nastala.

Iz obrazloZenja:

Osnovano se zalbom tuZzenog ukazuje da prvostepeni sud nije dao dovoljne ni
jasne razloge u odnosu na ocenu osnovanosti prigovora zastarelosti tuzio¢evog potrazivanja.
Prvostepeni sud se pri odlucivanju o istaknutom prigovoru zastarelosti pozvao na odredbu
¢lana 376 ZOO, ali nije dao jasne i valjane razloge u njenom smislu, pogotovo u odnosu
na pocetak roka zastarelosti, s obzirom na to da je navedenom imperativnom odredbom
propisano (stav 1) da potrazivanje naknade prouzrokovane Stete zastareva za tri godine od
kad je ostecenik doznao za stetu i lice koje je Stetu ucinilo, a (stav 2) u svakom slucaju ovo
potrazivanje zastareva za pet godina od kad je Steta nastala. Prvostepeni sud je pocetak
roka zastarelosti u konkretnom slucaju cenio od pretpostavljenog trenutka izvodenja
sanacionih radova koje izvodi tuZilac, a 5to je bez uticaja na pravilnu primenu ¢lana 376 ZOO.

(Resenje Apelacionog suda u NiSu, GZ 1454/19 od 11.1X 2019)
Izvor: Izbor sudske prakse 9-10/2020, str. 63.

OBRACUN PDV KOD TOTALNE STETE IZ UGOVORA
O OSIGURANJU

Obracun naknade iz osiguranja primenom pravila o totalnoj Steti ne
predstavlja potrazivanje iz prometa robe i usluga kako bi bilo moguce izvrsiti
dodatni obracun PDV na utvrdenu naknadu.

Iz obrazloZenja:

(..) Neosnovani su Zalbeni navodi da je obrazlozenje prvostepene presude
nejasno u vezi s primenom materijalnog prava, odnosno da nije jasno po kom propisu
lice koje pretrpi Stetu treba da plati porez na dodatu vrednost. Iz nalaza i misljenja
vestaka prvostepeni sud je utvrdio da je popravka predmetnog vozila ekonomski
neopravdana, da se Steta na vozilu smatra totalnom Stetom. Obracun totalne Stete na
predmetnom vozilu koji je sacinio vestak sadrzi sledece faktore: vrednost tog vozila
na dan nastanka Stete i vrednost ostatka vozila. Pri utvrdivanju vrednosti vozila uzeto
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je u obzir sledece: vrednost novog vozila, vrednost vozila prema godinama starosti,
kretanje cena na trzistu. Cenu novog vozila istog tipa i modela kao oste¢eno vozilo
inostrane proizvodnje vestak je utvrdio tako $to je uzeo prodajnu cenu uvecanu za PDV.
Punomocnik tuzenog nije imao primedbe na prodajnu cenu koju je vestak utvrdio,
vec je samo istakao da tuzilac nema pravo na PDV. Ta¢no je da se na iznos novcanih
sredstava koji se primi na ime naknade $tete zbog ostecenja vozila ne obra¢unava PDV
i da se ne pla¢a u smislu Zakona o porezu na dodatu vrednost, bududi da ta nov¢ana
sredstva ne predstavljaju naknadu za izvreni promet dobara i usluga. U konkretnom
slucaju, vestak je obrac¢unao totalnu Stetu, a obracun sadrzi novonabavnu vrednost vozila
istog modela i tipa vozila kao oSteceno vozilo, vrednost vozila u trenutku saobracajne
nezgode i vrednost ostatka. U obracunu vestak nije iskazao PDV na iznos naknade Stete
koju je utvrdio, vec je novonabavnu vrednost vozila istog modela i tipa kao osteceno
vozilo utvrdio na osnovu cene novog vozila u koju je uracunat PDV.

(Presuda Privrednog apelacionog suda PZ 6841/18 od 20. marta 2019)
Izvor: Pravna praksa br. 10/2020, str. 53.

ROK ZA ISPUNJENJE OBAVEZE IZRECENE PRESUDOM

Ako sud presudom izrekne osudu na ¢inidbu i odredi rok za njeno
izvr$enje ne navodedi od kada on pocinje teci, ne postoji bitna povreda postupka
- u tom slucaju primenjuje se zakonska odredba o racunanju roka.

Iz obrazloZenja:

U postupku donosenja prvostepene presude nije bilo bitnih povreda
odredaba parni¢nog postupka na koje drugostepeni sud pazi po sluzbenoj duznosti.
Nema ni povrede iz ¢lana 374, stav 2, tacka 12 Zakona o parni¢nom postupku na koju
tuZeni bez osnova ukazuje. Suprotno zalbenim navodima - presuda sadrZi razloge o
¢injenicama koje su bitne za odlucivanje o osnovanosti tuzbenog zahteva.

Takode, nisu osnovani zalbeni navodi tuzenog (da postoji propust prvostepenog
suda da u izreci navede od kada tece rok za ispunjenje obaveze plac¢anja parni¢nih
troskova).

+Rok za izvrienje ¢inidbe pocinje da tece narednog dana od dana dostavljanja
prepisa presude strane kojoj je nalozeno izvrienje”. (Clan 345, stav 3 Zakona o
parni¢nom postupku.)

Navedena odredba se shodno primenjuje i na resenja, saglasno ¢lanu 366
Zakona o parni¢nom postupku, a odluka o troskovima ima prirodu resenja. Iz toga sledi
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da nenavodenje od kada pocinje tredi rok nije od uticaja na pravilnost prvostepene
presude buduci da je to pitanje uredeno zakonskom odredbom.

(Iz Presude Privrednog apelacionog suda, Pl. 6142/2016 od 17. maja 2018)
Izvor: Pravna praksa br. 10/2020, str. 55.

TESKO DELO PROTIV BEZBEDNOSTI JAVNOG
SAOBRACAJA

Kada na delu puta gde vazi opste ograni¢enje kretanja brzine od 50
km/h optuzeni izjavi da je Zenu pesSaka primetio na peSackom prelazu i da je
odmah nakon njenog uoc¢avanja zapoceo kocenje, pa ju je i pored preduzetog
kocenja udario, radi se o brzini koja ocigledno nije bila prilagodena za bezbedno
zaustavljanje vozila ispred pesackog prelaza.

Iz obrazloZenja:

Kada je u pitanju brzina kretanja vozila optuzenog u momentu nastanka
saobracajne nezgode, pravilnost ¢ijeg utvrdenja branilac pobija zalbom, Apelacioni
sud nalazi da takvi navodi zalbe nisu od uticaja na pravilnost utvrdenog ¢injeni¢nog
stanja prvostepenog suda, niti na pravilnost zakljucaka da je optuzeni postupio
suprotno ¢lanu 99, stav 3 Zakona o bezbednosti saobracaja na putevima. Naime,
prvostepeni sud je brzinu kretanja vozila optuzenog u trenutku kontakta sa zenom
pesakom utvrdio na osnovu nalaza i misljenja vestaka za saobracajnu oblast koji je u
pogledu moguce brzine kretanja vozila optuzenog dao dve varijante, a u zavisnosti
od toga da od kocenja vozila optuzenog potic¢u svi tragovi ko¢enja oznaceni na
situacionom planu (br. 4, 5 i 2), kada bi brzina kretanja iznosila 45,11 km/h, ili samo trag
br. 2, kada bi brzina bila 33,26 km/h, pri ¢emu prvostepeni sud prihvata varijantu po
kojoj svi fiksirani tragovi (br. 2, 4 i 5) predstavljaju tragove kocenja vozila optuzenog i
utvrduje da je brzina njegovog kretanja u trenutku kontakta sa Zenom pesakom bila
45,11 km/h. Ako se nalaz i misljenje vestaka u ovom delu dovede u vezu s odbranom
optuzenog u delu da je zenu pesaka primetio na pesackom prelazu i da je odmah
nakon njenog uocavanja zapoceo kocenje, napred navedeno tvrdenje prihvata
i Apelacioni sud, bududi da, ukoliko bi se prihvatila varijanta iz nalaza i misljenja
vestaka da se radilo o brzini kretanja od 33,26 km/h, proizlazi da je optuzeni kocenje
zapoceo tek nakon pesackog prelaza, sto nije u skladu ni sa njegovom odbranom.
Na delu puta na kome je do nezgode doslo vazi opste ogranicenje brzine kretanja
od 50 km/h, kako to prvostepeni sud utvrduje, $to jasno znaci da su obe brzine iz
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nalaza i misljenja vestaka dozvoljene, pa i ukoliko bi se prihvatila varijanta iz nalaza
i misljenja vestaka saobracajne struke da je brzina kretanja optuzenog bila manja,
odnosno 33,26 km/h, kako i branilac u zalbi ukazuje, radilo bi se o brzini koja ocigledno
nije bila prilagodena za bezbedno zaustavljanje vozila ispred pesackog prelaza, te
bi i tada postupanje optuzenog bilo suprotno blanketnoj normi zakona ¢ija mu je
povreda i stavljena na teret.

(Presuda Apelacionog suda u Beogradu, Kz1399/180d 17.V 2018)
Izvor: Izbor sudske prakse 9-10/2020, str 49.
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NETACNA PRIJAVA STAROSTI

Netacna prijava starosti (engl. misstatement of age, nem falsche Altersangabe,
falsche Angabe des Alters) u osiguranju Zivota i u zdravstvenom osiguranju, osiguranikova
Zivotna dob predstavlja izuzetno vaznu okolnost od uticaja na izraCunavanje premije,
paina to da li ¢e osiguravac neku ponudu za osiguranje uopste prihvatiti. Stoga
netacna prijava starosti stvara odredene posledice po ugovor o osiguranju. Prema
nasem Zakonu o obligacionim odnosima, ugovor o osiguranju Zivota je niStavan
ako su prilikom njegovog zaklju¢enja netacno prijavljene osiguranikove godine, a
njegove stvarne godine premasuju granicu do koje osiguravac osigurava. Tada je on
obavezan da osiguraniku vrati primljenu premiju. Ako je neta¢no prijavljeno da je
osiguranik mladi, a njegove stvarne godine ipak ne prelaze granicu prihvata, ugovor
ostaje punovazan. Osigurana svota se medutim, smanjuje u odgovarajucoj strazmeri.
Suprotno, kada osiguranik ima manje godina nego $to je prijavljeno kod sklapanja
ugovora, premija se umanjuje na odgovarajuci iznos, s tim $to je osiguravac¢ duzan
da vrati razliku izmedu primljenih premija i onih na koje ima pravo.

Izvor: Nebojsa Zarkovi¢, Pojmovnik osiguranja, Novi Sad, str. 202

IZLUCNA TUZBA

Izlu¢na tuzba (engl. interpleader, nem. Drittwiderspruchsklage) — gradanski
sudski postupak na temelju koga se utvrduje nosilac prava kada vise lica podnosi isti
odstetni zahtev prema nekoj tre¢oj osobi. Drustvo za osiguranje ¢e, recimo, podneti
izlu¢nu tuzbu ako se nakon smrti muza kao osiguranika pojave i njegova udovica i
prethodna supruga, obe zahtevajuci naplatu osigurane svote. Sud ce tada presuditi
ko ce biti vlasnik tog nov¢anog iznosa.

Izvor: Nebojsa Zarkovi¢, Pojmovnik osiguranja, Novi Sad, str. 108
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Odabrani ¢lanci

Kiinstliche Inteligenz: Auf wackligem Fundament. - O pravnim pitanjima
vestacke inteligencije u delatnosti osiguranja. Prof. dr Jan Litringhaus, rukovodilac
Katedre za gradansko pravo i pravo osiguranja na Lajbnic-univerzitetu u Hanoveru,
na svom gostujucem predavanju pod lupu je stavio najvaznija pravna pitanja koja se
odnose na vestacku inteligenciju. Ona nije samo interesantan nastajuci rizik, ve¢ se
smatra isto tako mnogostruko obecavajucéim faktorom u oblasti osiguranja u smislu
bolje selekcije rizika, vece brzine i redukcije troskova pri upravljanju Stetama i jos mnogo
toga. U ¢lanku je detaljno naznaéeno kako se i kojim propisima regulise upotreba
vestacke inteligencije u nemackom i evropskom pravu. Poseban odeljak posvecen
je vestackoj inteligenciji i zastiti od diskriminacije, kao i telematici i pravu koje se tice
ugovora o osiguranju. Takode, komentarisana je zastita li¢nih podataka i regulativa
nadzorne osiguravajuce vlasti u osiguranju u vezi s primenom vestacke inteligencije.
Jednom reci, detaljno je objasnjeno kako je vestacka inteligencija definisana u teoriji i
kako je regulisana u praksi. Na kraju je dat osvrt na perspektivu vestacke inteligencije.
Na nivou Evropske unije nastala je bela knjiga Komisije od 19. 2. 2020. o vestackoj
inteligenciji. Na prvom mestu istaknute su obimne dokumentarno-informacione
predugovorne obaveze prijavljivanja pri sklapanju ugovora. Ubuduce ¢e biti moguce
postaviti i pitanje o podacima kao izvoru trziSne modi, a samim tim i kartelnopravne
dimenzije pristupa podacima i njihove razmene. Na kraju ¢lanka zakljucuje se da
primena vestacke inteligencije u osiguranju jos dugo nece moci bez ljudskog faktora.

(Versicherungswirtschaft, jun 2020, str. 88-91)

Chris Andrew: Die liblichen Verdachtigen: Tateprofile von Versiche-
rungsbetriigern im Uberblick. - Pregled profila prevaranta u osiguranju. Jedan
od najvecih izazova za osiguravace koji pokusavaju da se zastite od prevare jeste
bliza identifikacija pocinilaca osiguravajucih prevara. Po jednoj studiji asocijacije
britanskih osiguravaca (Assotiation of British Insurers), postoji Sirok spektar razli¢itih
vrsta prevare u osiguranju, ali jedva da postoji neko znanje o profilu pocinilaca
prevara. Za osiguravace je pak od znacaja i to koliko je tesko do¢i do takvih podataka
koris¢enjem postojecih baza podataka. Odgovor lezi u identifikaciji uzorka ponasanja.
U ¢lanku je prikazano Sest profila pocinilaca koji pocivaju na saznanjima iz cele

@) TOKOVI OSIGURANLA 3/2020| 155



Bibliografija

ove branse, iz kojih osiguravajuce ku¢e mogu izvu¢i mnogo korisnih uputstava za
izgradnju svojih mera za borbu protiv prevara.

Pocinioci omaskom (greskom)

U ekonomski teskim vremenima, ovi pocinioci svoj osiguravajuci zahtev
koriste kao sredstvo da bi izbegli neku finansijsku nevolju. Za pocinioca omaskom
ovo nije neka velika stvar, nezavisno od toga da li je vrednost nekog legitimnog
zahteva suvise visoka ili je re¢ o obmani u vezi s gubitkom. To je prosto povoljna
prilika da se prebrodi neko tesko vreme.

Oportunisticki prevaranti (Prevaranti koji koriste priliku (slucaj, zgodu)).
Ovaj tip prevaranta razvija se ¢esto iz pocinioca omaskom (pogreskom). Posto
se dobro izvukao s jednom prevarom, ovaj prevarant koristi moguénost da prevarama
obezbedi redovan prihod i bez osecanja krivice traga za novim metodama i drugim
osiguravaju¢im drustvima da bi dalje varao. Ono $to je pocelo kao pojedinacan
slucaj postalo je navika, ili postaje jos jedan posao s delimi¢nim radnim vremenom.

Kriminalni insajder

Kriminalni insajder izgleda kao neki poverenja dostojan ¢lan tima i ponasa
se kao svaki drugi zaposleni u kancelariji. Medutim, on predstavlja najozbiljniji
bezbednosni rizik. Kriminalni insajder, bilo da dobrovoljno radi ili je pod prinudom
neke kriminalne grupe, potpomaze neki spoljasnji napad tako sto kriminalcima
olaksava da izbegnu mere preduzete za borbu protiv prevare.

Nekadasnji saradnik

Tip izvrSioca krivicnog dela — nekadasnji saradnik, osoba je koja se mozda
iz nekih razloga nije mogla uklopiti u tim, ili je bila pretnja za kulturu preduzeca. Po
prestanku rada u firmi, deluju¢i,spolja“, nekadasnji saradnik moze postati bezbednosni
rizik. To moze da se dogodi na razli¢ite nacine, od uklanjanja podataka o klijentima
pa do primene tzv.,logi¢ke bombe” koja posle nastupanja odredenih uslova aktivira
Stetna dejstva. Nekadasnji saradnik, iako vise ne radi u preduzedu, za preduzece i
dalje predstavlja ozbiljnu pretnju.

Posrednik u prevari

Bez ovog tipa izvrsilaca krivi¢nih dela, veliki deo prevara u osiguranju ne
bi mogao da se dogodi. On dela ili kao deo neke organizovane kriminalne grupe ili
sam. Posrednik u prevari izvrsava sajber-napad i dostavlja interne podatke drugim
¢lanovima grupe, ili ih pak prodaje drugim kriminalcima, tako da ova klasi¢na varijanta
prevare protiv osiguravaca moze biti pocinjena.
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Organizovani zloc¢inac

Organizovana osiguravajuca prevara verovatno je samo jedna vrsta prevare
koju ¢ini organizovani prevarant. On provocira namernu nezgodu kako bi naplatio
premiju osiguranja, moze voditi hakersku bandu, biti upleten u trgovinu drogom i
ljudimaili u druge zlo¢inacke poduhvate. Za taj tip pocinioca organizovanog zlocinca,
osiguravajuce preduzece nije pravi cilj. Cilj je da se ostvari pristup podacima i novcu,
a mamac je ¢esto nedostatak zastitnih mera.

U ¢lanku se napominje da ovo nikako nije potpuna lista tipova pocinilaca
osiguravajucih prevara, ali ona pokazuje da svaki profil pocinioca krivi¢cnog dela
prevare iziskuje dodatak ,skrojen po meri“ svakog pocinioca ponaosob, kao i da
pausalni pristup u borbi protiv prevara u osiguranju ne doprinosi efikasnosti borbe
protiv te pojave. Cak i kad ne postoje detaljni podaci o tome ko je ta¢no izvrsio neku
prevaru, podaci iz cele osiguravajuce branse mogu da daju dragocena uputstva kako
najefikasnije pripremiti neophodne sigurnosne mere.

(Versicherungswirtschaft, jun 2020, str. 92-93)

Mit iber 200 mird Dollar wird Corona-19 der grof3te Versicherungsschaden
aller Zeiten. - Sa preko 200 milijardi dolara kovid 19 postaje najveca osigurana
Steta svih vremena, izjavio je Dzon Nil, 3ef ,Lojda“. Ova suma sastoji se iz 107
mlrd dolara za osigurane $tete i 96 mird dolara za gubitak uredaja, glasi procena
reosiguravaca,Lojda” iz Londona. To sve odgovara troskovima uraganske 2005.
godine (,Katrina”, ,Rita” i ,Vilma") i 2017. godine (,Harvi", ,Irma” i ,Marija”“). Kriza s
koronavirusom zapravo je jo$ gora, jer su se u isto vreme i u celom svetu poklopile
osiguravajuca i privredna (ekonomska) Steta.

(Versicherungswirtschaft, jun 2020, str. 10)

Prevela i priredila: Gordana L. Popovic, dipl. filolog
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POLITIKA CASOPISA

Casopis Tokovi osiguranja objavljuje originalne, prethodno neobjavljene
radove: originalne nau¢ne radove, pregledne radove, prikaze knjiga, savetovanja,
propisa Evropske unije, inostrane sudske prakse itd. Casopis Tokovi osiguranja
dostupan je u rezimu otvorenog pristupa.

U ¢asopisu Tokovi osiguranja objavljuju se radovi iz sledecih oblasti:
ekonomije, prava, aktuarske matematike, medicine, tehnike, zastite Zivotne sredine,
protivpoZzarne zastite.

Radovi mogu biti napisani na srpskom i engleskom jeziku.

Casopis izlazi kvartalno (¢etiri puta godisnje).

Obaveze urednika

Glavni urednik ¢asopisa Tokovi osiguranja donosi kona¢nu odluku o
tome koji ¢e se rukopisi objaviti. Urednik se prilikom donosenja odluke rukovodi
uredivackom politikom, vodedi ra¢una o zakonskim propisima koji se odnose na
klevetu, krienja autorskih prava i plagiranje.

Urednik ne sme imati bilo kakav sukob interesa u vezi s podnesenim
rukopisom. Ako takav sukob interesa postoji, o izboru recenzenata i sudbini rukopisa
odlucuje urednistvo.

Urednik je duzan da sud o rukopisu donosi ha osnovu njegovog sadrzaja,
bez rasnih, polnih odnosno rodnih, verskih, etnickih ili politickih predrasuda.

Urednik ne sme da koristi neobjavljen materijal iz podnesenih rukopisa za
svoja istrazivanja bez pisane dozvole autora.

Obaveze autora

Autori garantuju da rukopis predstavlja njihov originalan doprinos, da
nije objavljen ranije i da se ne razmatra za objavljivanje na drugom mestu. Autori
takode garantuju da nakon objavljivanja u ¢asopisu Tokovi osiguranja rukopis
nece biti objavljen u drugoj publikaciji na bilo kom jeziku bez saglasnosti vlasnika
autorskih prava.
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Autori garantuju da prava trecih lica nece biti povredena i da izdavac nece
snositi nikakvu odgovornost ako se pojave bilo kakvi zahtevi za naknadu Stete.

Autori snose svu odgovornost za sadrzaj podnesenih rukopisa, kao i validnost
eksperimentalnih rezultata, i moraju da pribave dozvolu za objavljivanje podataka
od svih strana ukljucenih u istrazivanje.

Autori koji zele da u rad ukljuce slike ili delove teksta koji su ve¢ negde
objavljeni duzni su da za to pribave saglasnost nosilaca autorskih prava, te da prilikom
podnosenja rada dostave dokaze da je takva saglasnost data. Materijal za koji takvi
dokazi nisu dostavljeni smatrace se originalnim delom autora.

Autori garantuju da su kao autori navedena samo ona lica koja su znatno
doprinela sadrzaju rukopisa, odnosno da su sva lica koja su znatno doprinela sadrzaju
rukopisa navedena kao autori.

Autori se moraju pridrzavati eti¢kih standarda koji se odnose na
naucnoistrazivacki rad i garantovati da rad nije plagijat. Autori garantuju i da rukopis
ne sadrzi neosnovane ili nezakonite tvrdnje i da ne krsi prava drugih ljudi.

U slu¢aju da otkriju vaznu gresku u svom radu nakon njegovog objavljivanja,
autori su duzni da smesta o tome obaveste urednika ili izdavaca te da sa njima
saraduju kako bi se rad povukao ili ispravio.

Recenzija

Primljeni radovi podlezu recenziji. Cilj recenzije je da uredniku pomogne
u donosenju odluke o tome da li rad treba prihvatiti ili odbiti, i da u dogovoru sa
autorima poboljsa kvalitet rukopisa. Identitet autora i recenzenata ostaje nepoznat
drugoj strani, a anonimnost garantuje urednik.

Izbor recenzenata spada u diskreciona prava urednika. Recenzenti moraju da
raspolazu relevantnim znanjima u vezi s oblas¢u kojom se rukopis bavi i ne smeju biti
iz iste institucije kao autor, niti to smeju biti autori koji su u skorije vreme objavljivali
publikacije zajedno (kao koautori) s bilo kojim od autora podnesenog rada.

Recenzent ne sme da bude u sukobu interesa s autorima ili finansijerom
istrazivanja. Ukoliko postoji sukob interesa, recenzent je duzan da o tome smesta
obavesti urednika.

Recenzent koji sebe smatra nekompetentnim za temu ili oblast kojom se
rukopis bavi duzan je da o tome obavesti urednika.

Recenzija mora da bude objektivna. Komentari koji se ticu li¢nosti autora
smatraju se neprimerenim. Sud recenzenata mora biti jasan i potkrepljen argumentima.

Rukopisi koji su poslati recenzentu smatraju se poverljivim dokumentima.

Tokom citavog procesa, recenzenti deluju nezavisno jedni od drugih.
Recenzentima nije poznat identitet drugih recenzenata. Ako odluke recenzenata nisu
iste (prihvatiti odnosno odbiti), glavni urednik moze da trazi misljenje drugih recenzenata.
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Redakcija je duzna da obezbedi solidnu kontrolu kvaliteta recenzije. U
sluc¢aju da autori imaju ozbiljne i osnovane zamerke na rac¢un recenzije, redakcija
¢e proveriti da li je recenzija objektivna i da li zadovoljava akademske standarde.
Ako se pojavi sumnja u objektivnost ili kvalitet recenzije, urednik e traziti misljenje
drugih recenzenata.

Plagiranje

Plagiranje, odnosno preuzimanje tudih ideja, reci ili drugih oblika kreativnog
izraza i njihovo predstavljanje kao svojih predstavlja grubo krsenje naucne etike.
Plagiranje moze da ukljucuje i krienje autorskih prava, $to je kaZnjivo po zakonu.

Plagijat podrazumeva sledece:

e doslovno ili gotovo doslovno preuzimanje ili smisljeno parafraziranje

(u cilju prikrivanja plagijata) delova tekstova drugih autora bez jasnog
ukazivanja na izvor ili obelezavanje kopiranih fragmenata (na primer
koris¢enjem navodnika);

¢ kopiranje jednacina, slika ili tabela iz tudih radova bez pravilnog navodenja

izvora i (ili) bez dozvole autora ili nosilaca autorskih prava za njihovo
koris¢enje.

Upozoravamo autore da Ce se za svaki rukopis proveravati da li je plagijat.

Rukopisi kod kojih postoje jasne indicije da se radi o plagijatu bi¢e automatski
odbijeni a autorima takvih rukopisa bice trajno zabranjeno da objavljuju u ¢asopisu.

Ako se ustanovi da je rad koji je objavljen u ¢asopisu Tokovi osiguranja
plagijat, od autora ¢e se zahtevati da upute pisano izvinjenje autorima izvornog rada.

Povlacenje vec objavljenih radova

Objavljeni rukopisi bi¢e dostupni dokle god je to moguce u onoj formi u kojoj
su objavljeni, bez ikakvih izmena. Ponekad se, medutim, moze desiti da objavljeni
rukopis mora da se povuce. Glavni razlog za povlacenje rukopisa jeste potreba da
se ispravi greska u cilju o¢uvanja integriteta nauke, a ne zelja da se autori podvrgnu
vannaucnoj ili vanstru¢noj cenzuri.

Clanak se mora povudi ako se krie prava izdavaca, nosilaca autorskih prava
ili autora; zbog povrede profesionalnih etickih kodeksa, npr. u slu¢aju podnosenja
istog rukopisa u vise ¢asopisa u isto vreme, neistinite tvrdnje o autorstvu, plagiranja,
manipulacije podacima radi prevare i slicno. U nekim slu¢ajevima rad se moze povudi
i kako bi se ispravile naknadno uoc¢ene greske u rukopisu ili objavljenom tekstu.

Standarde za razreSavanje situacija kada mora do¢i do povlaéenja rada
definisali su biblioteke i naucna tela, a ista praksa usvojena je i u ¢asopisu Tokovi
osiguranija: u elektronskoj verziji izvornog ¢lanka (onog koji se povlaci) uspostavlja se
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veza (HTML link) sa obavestenjem o povlacenju. Povuceni ¢lanak se ¢uva u izvornoj
formi, ali s vodenim Zigom oslikanim na PDF dokumentu, na svakoj stranici, koji
ukazuje da je ¢lanak povucen (RETRACTED).

Otvoreni pristup

Casopis Tokovi osiguranja dostupan je u rezimu otvorenog pristupa.
Clanci objavljeni u ¢asopisu mogu se besplatno preuzeti sa sajta ¢asopisa (http://
tokoviosiguranja.edu.rs/) i distribuirati u edukativne svrhe.

Samoarhiviranje

Casopis omogucava autorima da prihvacenu, recenziranu verziju rukopisa,
kao i onu finalnu, objavljenu verziju u PDF formatu deponuju u institucionalni
repozitorijum i (ili) u nekomercijalne baze podataka, kao $to su PubMed Central,
Europe PMC ili arXiv, ili da ga objave na li¢cnim veb-stranicama (ukljucujudi i profile
na drustvenim mrezama za naucnike kao $to su ResearchGate, Academia.edu itd.)
i (ili) na sajtu institucije u kojoj su zaposleni, u bilo koje vreme nakon objavljivanja
teksta u ¢asopisu. Pri tome se moraju navesti izdavac, kao nosilac autorskih prava,
i izvor rukopisa.

Autorska prava

Kada je rukopis prihvacen za objavljivanje, autori prenose autorska prava
na izdavaca. U slu¢aju da rukopis ne bude prihvacen za Stampu u ¢asopisu, autori
zadrzavaju sva prava.

Na izdavaca se prenose sledeca prava u pogledu rukopisa, ukljucujuci
dodatne materijale i sve delove, izvode ili elemente rukopisa:

e pravo da reprodukuje i distribuira rukopis u stampanom obliku, uklju¢ujuci

i Stampanje na zahtev;

® pravo na Stampanje probnih primeraka, reprint i specijalnih izdanja rukopisa;

e pravo da rukopis prevede na druge jezike;

¢ pravo da rukopis reprodukuje koristeci foto-mehanicka ili slicna sredstva,
ukljucujudi fotokopiranje ali ne i ogranicavajuci se na to, kao i pravo da
distribuira te kopije;

e pravo da rukopis reprodukuje i distribuira elektronski ili opticki koristedi
sve nosioce podataka ili medija za pohranjivanje, a naro¢ito u masinski
¢itljivoj to jest digitalizovanoj formi na nosacima podataka kao $to su
hard-disk, CD rom, DVD, blurej disc (BD), mini-disk, trake s podacima, i
pravo da reprodukuje i distribuira rukopis sa tih prenosnika podataka;
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e pravo da sacuva rukopis u bazama podataka, uklju¢ujudi i onlajn baze
podataka, kao i pravo prenosa rukopisa u svim tehnickim sistemima i
rezimima;

e pravo da rukopis ucini dostupnim javnosti ili zatvorenim grupama
korisnika na osnovu pojedinacnih zahteva za upotrebu na monitoru ili
drugim ¢itac¢ima (ukljucujudi i Citace elektronskih knjiga), i u Stampanoj
formi za korisnike, bilo putem interneta, onlajn servisa ili putem internih
ili eksternih mreza.
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The journal Insurance Trends publishes original papers that have not been
published previously: scientific articles, reviews, communications, conferences, EU
regulations, foreign court practices, etc. Insurance Trends is an Open Access journal.

The papers published in Insurance Trends should cover topics in one of
the following areas: economy, law, actuarial mathematics, medicine, engineering,
environmental protection, fire protection.

Contributions to journal may be submitted in Serbian and English language.

The Journal is issued quarterly.

Editorial Responsibilities

The editor is responsible for deciding which articles submitted to Insurance
Trends will be published. The editor is guided by the policies of the journal’s Editorial
Board and constrained by legal requirements in force regarding libel, copyright
infringement and plagiarism.

Editors must hold no conflict of interest with regard to the articles they
consider for publication. If an Editor feels that there is likely to be a perception of
a conflict of interest in relation to their handling of a submission, the selection of
reviewers and all decisions on the paper shall be made by the Editorial Board.

Editors shall evaluate manuscripts for their intellectual content free from
any racial, gender, sexual, religious, ethnic, or political bias.

Unpublished materials disclosed in a submitted manuscript must not be
used in an editor’s own research without the express written consent of the author.

Authors’ Responsibilities

Authors warrant that their manuscript is their original work that it has not
been published before and is not under consideration for publication elsewhere. The
Authors also warrant that the manuscript is not and will not be published elsewhere
(after the publication in Insurance Trends) in any language without the consent of
the copyright holder.
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Authors warrant that the rights of third parties will not be violated, and
that the publisher will not be held legally responsible should there be any claims
for compensation.

Authors are exclusively responsible for the contents of their submissions, the
validity of the experimental results and must make sure that they have permission
from all involved parties to make the data public.

Authors wishing to include figures or text passages that have already been
published elsewhere are required to obtain permission from the copyright holder(s)
and to include evidence that such permission has been granted when submitting
their papers. Any material received without such evidence will be assumed to
originate from the authors.

Authors must make sure that only contributors who have significantly
contributed to the submission are listed as authors and, conversely, that all contributors
who have significantly contributed to the submission are listed as authors.

It is the responsibility of each author to ensure that papers submitted
to Insurance Trends are written with ethical standards in mind and that they not
contain plagiarism. Authors affirm that the article contains no unfounded or unlawful
statements and does not violate the rights of others.

When an author discovers a significant error or inaccuracy in his/her own
published work, it is the author’s obligation to promptly notify the journal Editor or
publisher and cooperate with the Editor to retract or correct the paper.

Peer Review

The submitted papers are subject to a peer review process. The purpose
of peer review is to assists the Editor in making editorial decisions and through the
editorial communications with the author it may also assist the author in improving
the paper. Identity of an author and the reviewer remains unknown to the other
party, and the Editor has a responsibility to guarantee such anonymity.

The choice of reviewers is at the editors’ discretion. The reviewers must be
knowledgeable about the subject area of the manuscript; they must not be from
the authors’own institution and they should not have recent joint publications with
any of the authors.

Reviewers must not have conflict of interest with respect to the research
and/or the funding sources for the research. If such conflicts exist, the reviewers
must report them to the Editor without delay.

Any selected reviewer who feels unqualified to review the research reported
in a manuscript or knows that its prompt review will be impossible should notify
the Editor without delay.
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Reviews must be conducted objectively. Personal criticism of the author is
inappropriate. Reviewers should express their views clearly with supporting arguments.

Any manuscripts received for review must be treated as confidential
documents.

All of the reviewers of a paper act independently and they are not aware of
each other’s identities. If the decisions of the two reviewers are not the same (accept/
reject), the Editor may assign additional reviewers.

The Editorial team shall ensure reasonable quality control for the reviews.
With respect to reviewers whose reviews are convincingly questioned by authors,
special attention will be paid to ensure that the reviews are objective and high in
academic standard. When there is any doubt with regard to the objectivity of the
reviews or quality of the review, additional reviewers will be assigned.

Plagiarism

Plagiarism, where someone assumes another’s ideas, words, or other creative
expression as one’s own, is a clear violation of scientific ethics. Plagiarism may also
involve a violation of copyright law, punishable by legal action.

Plagiarism may constitute the following:

o Word for word, or almost word for word copying, or purposely paraphrasing
portions of another author’s work without clearly indicating the source
or marking the copied fragment (for example, using quotation marks);

o Copying equations, figures or tables from someone else’s paper without
properly citing the source and/or without permission from the original
author or the copyright holder.

Please note that all submissions are thoroughly checked for plagiarism.

Any paper which shows obvious signs of plagiarism will be automatically
rejected and authors will be permanently prohibited to publish papers in the journal.

If it is established that the paper published in Insurance Trends is a plagiarism,
the author will be required to send a written apology to authors of the original paper.

Retraction Policy

Articles that have been published shall remain extant, exact and unaltered
as long as it is possible. However, very occasionally, circumstances may arise where
an article is published that must later be retracted. The main reason for withdrawal
or retraction is to correct the mistake while preserving the integrity of science; it is
not to punish the author.

Legal limitations of the publisher, copyright holder or author(s), infringements
of professional ethical codes, such as multiple submissions, bogus claims of authorship,
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plagiarism, fraudulent use of data or the like require retraction of an article. Occasionally
a retraction can be used to correct errors in submission or publication.

Standards for dealing with retractions have been developed by a number of
library and scholarly bodies, and this practice has been adopted for article retraction
by Insurance Trends: in the electronic version of the retraction note, a link is made
to the original article. In the electronic version of the original article, a link is made to
the retraction note where it is clearly stated that the article has been retracted. The
original article is retained unchanged; save for a watermark on the PDF indicating
on each page that it is “retracted.”

Open Access Policy

Insurance Trends is an Open Access Journal. Articles published in the
Journal can be downloaded free of charge from the website of the Journal (http.//
tokoviosiguranja.edu.rs/) and distributed for educational purposes.

Self-archiving Policy

The journal Insurance Trends allows authors to deposit accepted, reviewed
version of a manuscript, as well as the final, published version in the PDF in an
institutional repository and non-commercial subject-based repositories, such as
PubMed Central, Europe PMC or arXiv (instead of these or together with them,
state other relevant databases depending on the scientific area) or to publish it on
Author’s personal website (including social networking sites, such as ResearchGate,
Academia.edu, etc.) and/or departmental website, at any time after publication.
Publisher copyright and source must be acknowledged and a link must be made
to the article’s DOI.

Copyright

Once the manuscript is accepted for publication, authors shall transfer the
copyright to the Publisher. If the submitted manuscript is not accepted for publication
by the journal, all rights shall be retained by the author(s).

Authors grant to the Publisher the following rights to the manuscript,
including any supplemental material, and any parts, extracts or elements thereof:

o the right to reproduce and distribute the Manuscript in printed form,

including print-on-demand;

o the right to produce prepublications, reprints, and special editions of the

Manuscript;
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o the right to translate the Manuscript into other languages;

o the right to reproduce the Manuscript using photomechanical or similar
means including, but not limited to photocopy, and the right to distribute
these reproductions;

o the right to reproduce and distribute the Manuscript electronically or
optically on any and all data carriers or storage media — especially in
machine readable/digitalized form on data carriers such as hard drive,
CD-Rom, DVD, Blu-ray Disc (BD), Mini-Disk, data tape — and the right to
reproduce and distribute the Article via these data carriers;

o the right to store the Manuscript in databases, including online databases,
and the right of transmission of the Manuscript in all technical systems
and modes;

o the right to make the Manuscript available to the public or to closed user
groups on individual demand, for use on monitors or other readers (including
e-books), and in printable form for the user, either via the internet, other
online services, or via internal or external networks.
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UPUTSTVO ZA AUTORE CLANAKA U CASOPISU
TOKOVI OSIGURANJA

Slanje rukopisa

Prilikom podnosenja rukopisa, autori garantuju da rukopis predstavlja njihov
originalan doprinos, da nije ve¢ objavljen, da se ne razmatra za objavljivanje kod
drugog izdavaca ili u okviru neke druge publikacije, da su objavljivanje odobrili svi
koautori ukoliko ih ima, kao i, prec¢utno ili eksplicitno, nadlezna tela u ustanovi gde
je izvréeno istrazivanje.

Autori snose svu odgovornost za sadrzaj podnesenih rukopisa.

Autori koji zele da ukljuce u rad slike ili delove teksta koji su ve¢ negde
objavljeni duzni su da za to pribave saglasnost nosilaca autorskih prava i da prilikom
podnosenja rada dostave dokaze da je takva saglasnost data. Materijal za koji takvi
dokazi nisu dostavljeni smatrace se originalnim delom autora.

Autori garantuju da su kao autori navedena samo ona lica koja su znatno
doprinela sadrzaju rukopisa, odnosno da su sva lica $to su znatno doprinela sadrzaju
rukopisa navedena kao autori.

Nakon prijema, rukopisi prolaze kroz preliminarnu proveru u redakciji kako
bi se utvrdilo da li ispunjavaju osnovne kriterijume i standarde. Pored toga, proverava
se da li su rad ili njegovi delovi plagirani.

Autori ¢e o prijemu rukopisa biti obavesteni elektronskom postom. Samo oni
rukopisi koji su u skladu s datim uputstvima bice poslati na recenziju. U suprotnom,
rukopis ce, s primedbama i komentarima, biti vracen autorima.

Uputstvo za pripremu rukopisa

Autori su duzni da se pridrzavaju uputstva za pripremu radova. Rukopisi u
kojima ova uputstva nisu postovana bice odbijeni bez recenzije.

Rukopise na srpskom ili engleskom jeziku treba slati u elektronskom obliku,
napisane latini¢nim pismom, u vordu (u formatu .doc ili .docx). U tekstu na srpskom
jeziku, reci iz latinskog i stranih jezika treba da budu napisane kurzivom, tj. italikom.
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Format strane treba da bude A4, a tekst napisan tipom slova arial unu times
new roman veli¢inom slova 12, s proredom 1,5. Ukupna duzina teksta ne bi trebalo
da bude veéa od 45.000 slovnih znakova, ra¢unajudi i razmake.

Rukopis treba da sadrzi: naslov, ime autora, naziv i adresu institucije u kojoj
autor radi, apstrakt, klju¢ne reci, tekst ¢lanka, zahvalnicu (optativno), referencije,
spisak tabela, spisak ilustracija. Pozicije slika i tabela treba obeleziti u tekstu (slike i
tabele ne treba inkorporirati u datoteku koja sadrzi rukopis; one se dostavljaju kao
posebne datoteke u odgovarajuc¢im formatima).

Naslov ¢lanka se pise na sredini, velikim slovima (verzalom), treba da bude
jasan sam po sebi i ne preterano dugacak.

Naslovi unutar ¢lanka moraju imati sledeci format:

1) Prvi nivo naslova - na sredini; numeracija rimskim brojevima (npr. 1, I, Il

itd.); prvo slovo veliko, a ostala mala, boldovano (masna slova).
2) Drugi nivo naslova - na sredini; numeracija arapskim brojevima sa tackom
(npr. 1., 2, 3.itd.); prvo slovo veliko, a ostala mala, boldovano.

3) Tredi nivo naslova — na sredini; numeracija arapskim brojevima (npr. 1.1,
1.2, 1.3, itd); prvo slovo veliko, a ostala mala, boldovano.

4) Cetvrti nivo naslova - na sredini; itlik; numeracija arapskim brojevima
(npr. 1.1.1, 1.1.2,, itd.); prvo slovo veliko, a ostala mala, boldovano.

Primer:
I. Podela osiguranja
1. Osiguranje imovine i osiguranje lica
1.1. Razlike izmedu osiguranja imovine i osiguranja lica
1.1.1. Princip obestecenja

Puno ime autora i srednje slovo njegovog imena treba navesti iznad
naslova rada kurzivom, tj. italikom.

Afilijacija autora navodi se ispod njegovog imena, takode kurzivom, tj.
italikom. I-mejl adresu autora treba napisati u prvoj fusnoti.

Apstrakt treba napisati ispod naslova. Apstrakt ne bi trebalo da bude
duzi od 150 reci i treba da sadrzi kratak pregled sadrZaja i zakljucke rada, tako da
se moze koristiti prilikom indeksiranja u referentnim periodi¢nim publikacijama i
bazama podataka.

Kljuéne reci navode se u posebnom redu iza apstrakta, kurzivom, tj. italikom.
Klju€ne reci moraju biti relevantne za temu i sadrzaj rada. Rad ne treba da sadrzi vise
od deset klju¢nih reci na srpskom ili engleskom jeziku.

Slike, crtezi i druge ilustracije treba da budu dobrog kvaliteta, te molimo
da ne dostavljate:

@) TOKOVI OSIGURANLA 3/2020] 169



Uputstvo za autore

o ilustracije optimizovane za koris¢enje na ekranu (npr. GIF, BMP, Pict, WPG)
posto obi¢no imaju nisku rezoluciju i mali raspon boja;

o ilustracije koje imaju rezolucije manju od 300 dpi (ta¢aka po in¢u);

e ilustracije nesrazmerno velikih dimenzija u odnosu na format rukopisa.

Zahvalnica treba da se nalazi u posebnom odeljku na kraju ¢lanka, ispred
spiska referencija.

Referencije (literatura koris¢ena prilikom pisanja rada) navode se na jeziku
na kom su objavljene.

Pravila citiranja literature u fusnotama

1. Knjige

a) Knjige se citiraju na sledeci nacin:

Ime i prezime autora, naslov knjige kurzivom, tj. italikom, redni broj izdanja,
mesto i godina izdanja, broj strane.

Primer:

Nebojsa Zarkovi¢, Pojmovnik osiguranja, Novi Sad, 2013, str. 100.

b) Kad se citira knjiga viSe autora, njihova imena i prezimena razdvajaju se
zarezom.

Primer:

Marjan Curkovi¢, Vladimir Mileti¢, Pravo osiguranja Europske ekonomske
zajednice, Croatia osiguranje d. d., Zagreb, 1993.

¢) Knjiga koju je neko lice priredilo kao urednik citira se tako Sto se nakon
njegovog imena i prezimena u zagradi navodi urednik, tj. re¢ urednik na jeziku na
kom je knjiga objavljena.

Primer:

Mirko Vasiljevi¢ (urednik), Akcionarska drustva, berze i akcije, Beograd, 2006, 30.

d) Kada se citira jedna knjiga odredenog autora, pri ponovljenom citiranju
navodi se prvo slovo imena s tackom i prezime, nakon ¢ega se dodaje broj strane.

Primer:

N. Zarkovié, str. 125.

e) Kada se citira vise knjiga istog autora, pri ponovljenom citiranju navodi
se prvo slovo imena s tatkom i prezime, u zagradi godina izdanja knjige i broj strane.

Primer:

N. Zarkovi¢ (2013), str. 25.

2. Clanci

Clanci se citiraju na sledeéi nacin

a) Ime i prezime autora, naziv ¢lanka pod navodnicima, naziv ¢asopisa
kurzivom, broj i godina izdanja, broj strane.

Primer:
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Jasna Pak, ,Pravna zastita korisnika usluga osiguranja®, Privreda i pravo u
tranziciji, Pali¢, 2004, str. 35.

b) Kada se citira ¢lanak vise autora, njihova imena i prezimena odvajaju se
zarezom.

Primer:

Jelena Kocovi¢, Marija Jovovi¢, ,Uticaj liberalizacije i privatizacije na razvoj
trziSta osiguranja u Srbiji*, Tokovi osiguranja, br. 1/2016, str. 5

c) Clanak objavljen u okviru zbornika radova ili knjige koju je neko drugo lice
priredilo kao urednik citira se na sledeci nacin: ime i prezime autora, naziv ¢lanka pod
navodnicima, naziv knjige ili zbornika radova kurzivom, u zagradi oznaka urednik ili
redaktor, ime i prezime urednika, redni broj izdanja, mesto i godina izdanja, broj strane.

Primer:

Vladimir Kov¢i¢, ,Stecaj akcionarskog drustva za osiguranje”, Pravo osiguranja
u tranziciji (urednici Predrag Suleji¢ i Jovan Slavni¢), Pali¢, 2003, str. 56.

d) Kada se citira jedan ¢lanak odredenog autora, prilikom ponovljenog
citiranja navodi se prvo slovo imena s tatkom i prezime, a potom broj strane.

Primer:

Jasna Pak, str. 57.

3. Propisi

a) Propisi se citiraju na slededi nacin: pun naziv propisa, glasilo u kome je
propis objavljen kurzivom, broj glasila i godina objavljivanja, skracenica ¢l,, st., tac.,
odnosno par. i broj odredbe.

Primer:

Zakon o obaveznom osiguranju u saobracaju, Sluzbeni glasnik RS, br. 51/09,
¢l.15

b) Ako ¢e navedeni zakon ponovo biti citiran u ¢lanku, prilikom prvog citiranja
posle naziva propisa navodi se skracenica pod kojom ce se on dalje pojavljivati.

Primer:

Zakon o osiguranju — ZO, SluZbeni glasnik RS, br. 55/04, ¢l. 38, st. 2.

) Clan, stav i tatka propisa ozna¢avaju se skracenicama ¢l., st., ta¢., a paragraf
skra¢enicom par.

Primer:

¢l. 35 st. 5 tac. 8iili par. 8.

d) Prilikom ponovljenog citiranja odredenog propisa navodi se njegov
pun naziv ili skracenica uvedena prilikom prvog citiranja, skracenica ¢l., tac. ili par.
i broj odredbe.

Primeri:

Zakon o osiguranju, ¢l. 15.

Z0, ¢l. 15.
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e) Propisi na stranom jeziku citiraju se na slededi nacin: pun naziv propisa
preveden na srpski jezik, godina objavljivanja to jest usvajanja, pun naziv propisa
na originalnom jeziku u zagradi, kurzivom, eventualno skrac¢enica pod kojom ¢e se
propis dalje pojavljivati, skracenica ¢l,, st., tac. ili par.

Primeri:

nemacki Trgovacki zakonik iz 1897. godine (Handelsgesetzbuch), par. 29.

britanski Kompanijski zakon iz 2006. godine (Companies Act; dalje u fusnotama:
CA), ¢l. 53.

4. lzvori sa interneta

a) lzvori sa interneta citiraju se na slededi nacin: ime i prezime i autora,
odnosno organizacije koja je pripremila tekst, naslov teksta, eventualno mesto i
godina objavljivanja, adresa internet stranice kurzivom, datum pristupa stranici i
broj strane.

Primer:

Christos Gortsos, The Supervision of Financial Conglomerates under Euro-
pean Financial Law (Directive 2002/87/EC), 2010, http.//ficwharton.upenn.edu/fic/
papers/09/0936.pdf, pristupljeno: 16.7. 2016, str. 2

b) Prilikom ponovljenog citiranja izvora sa interneta navodi se prvo slovo
imena autora s tackom i prezime autora odnosno naziv organizacije koja je pripremila
tekst, naslov teksta i broj strane.

Primer:

C. Gortsos, The Supervision of Financial Conglomerates under European
Financial Law (Directive 2002/87/EC), str. 12.

Fusnote treba unositi na kraju svake strane, a na kraju ¢lanka navesti spisak
koris¢ene literature.

Pravila za citiranje literature na kraju ¢lanka menjaju se utoliko $to se navodi
najpre prezime autora iza kojeg dolazi zapeta, pa prvo slovo imena s tackom.

Primer:

Zarkovi¢, N., Pojmovnik osiguranja, Novi Sad, 2013, str. 100.

Redakcija ¢asopisa zadrzava pravo da ¢lanak prilagodi jedinstvenim
standardima uredivanja i pravopisnim i gramati¢kim pravilima srpskog odnosno
engleskog jezika.

Molimo autore da rukopise salju na i-mejl adresu redakcija@dunav.
com ili na kompakt-disku, na adresu Redakcije casopisa:

Kompanija ,Dunav osiguranje” a. d. 0., za Redakciju ¢asopisa Tokovi
osiguranja, Beograd, Makedonska 4
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Manuscript Submission

By submitting a manuscript, authors warrant that their contribution to the
Journal is their original work, that it has not been published before, that it is not under
consideration for publication elsewhere, and that its publication has been approved
by all co-authors, if any, and tacitly or explicitly by the responsible authorities at the
institution where the work was carried out.

Authors are exclusively responsible for the content of their submissions.

Authors wishing to include figures or text passages that have already been
published elsewhere are required to obtain permission from the copyright holder(s)
and, when submitting their papers, they should include evidence that such permission
has been granted. Any material received without such evidence will be assumed to
originate from the authors.

Authors must make sure that only contributors who have significantly con-
tributed to the submission are listed as authors and, conversely, that all contributors
who have significantly contributed to the submission are listed as authors.

After submission, manuscripts are pre-evaluated at the Editorial Office in
order to check whether they meet the basic publishing requirements and quality
standards. They are also screened for plagiarism.

Authors will be notified by email upon receiving their submission. Only
those contributions which conform to the following guidelines can be accepted
for peer-review. Otherwise, the manuscripts shall be returned to the authors with
observations and comments.

Manuscript Preparation

Authors must strictly follow the guide for authors or their manuscripts will
be rejected without review.

The manuscripts written in the Serbian or English language should be
submitted in electronic form, using Roman letters, in MS Word standard document
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file ((doc or .docx format). In the text written in the Serbian language, the words
borrowed from Latin and other foreign languages should be italicized.

The text should be typed in arial or times new roman font, onto A4 paper
size, font size set at 12 points, using 1.5 line spacing. The text should not exceed a
total of 45.000 characters, including spaces.

The manuscript should contain: title, name of author, name and address
of the institution from which the work originates, abstract, keywords, the text of
the manuscript, acknowledgments (optional), references, a list of tables and a list
of illustrations. Mark the position of figures and tables in the text (please, do not
include tables and figures in the manuscript; they should be submitted as separate
files in appropriate formats).

Title of the article should be cantered, typed in capital letters (versals),
clear and not too long.

Headings should be in the following format:

1) First-level heading - centred; numbering in Roman numerals (e.g. |, II, llI
etc.); only the first letter capitalized, in bold (boldface).

2) Second-level heading - centred; numbering in Arabic numerals with full
stop (e.g. 1., 2., 3. etc.); only the first letter capitalized, in bold.

3) Third-level heading - centred; numbering in Arabic numerals (e.g. 1.1,
1.2, 1.3,, etc); only the first letter capitalized, in bold.

4) Fourth-level heading - centred; in italics, Arabic numerals (e.g. 1.1.7, 1.1.2,
etc.); only the first letter capitalized, in bold.

Example:
I. Insurance classification
1. Insurance of property and persons
1.1. Differences between insurance of property and insurance of persons
1.1.1. Indemnity principle

First and last name(s) of the author(s) and middle initial(s) should be
typed in italics, above the title of the paper.

The affiliation(s) of the author should be typed under his/her name, also
in italics. The e-mail address of the author should be provided in the first footnote.

Abstract should be typed under the title. Abstract should not exceed the
word limit of 150 and should contain a short review of the content and conclusions
of the paper, so that it can be used when indexing the paper in referential periodicals
and databases.

Keywords are listed in a separate line, at the end of the abstract, in italics.
Keywords should be relevant to the topic and content of the paper. The paper should
not contain more than ten keywords in the Serbian or English language.
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Photos, drawings and other illustrations should be of good quality.
Please, do not:

o Supply files that are optimized for screen use (e.g., GIF, BMP, PICT, WPG);

these typically have a low number of pixels and limited set of colours;

o Supply files that have resolution lower than 300 dpi (dots per inch);

o Submit graphics that are disproportionately large for the content.

Acknowledgements should be included in a separate section, at the end
of the article, before the list of references.

References (bibliography used in the preparation of the paper) are cited
in the language in which they were published.

Footnote and bibliographic citations

1. Books

a) The books should be cited, as follows:

First and last name of author, book title in italics, edition number in ordinal
form, place and year of publication, page number.

Example:

Nebojsa Zarkovi¢, Glossary of Insurance Terms, Novi Sad, 2013, pp. 100

b) When a book has multiple authors, their first and last names are separated
with a comma.

Example:

Marjan Curkovi¢, Vladimir Mileti¢, Pravo osiguranja Europske ekonomske
zajednice, Croatia osiguranje d. d., Zagreb, 1993.

¢) When citing an edited book, after the first and last name of an editor, the
word “editor”is typed in parenthesis, in the language in which the book was published.

Example:

Mirko Vasiljevi¢ (urednik), Akcionarska drustva, berze i akcije, Beograd, 2006, 30.

d) Repeated citations from the same author should include only the first
initial and a full stop before the last name of the author and the number of the page.

Example:

N. Zarkovi¢, pp. 125

e) If two or more references to the same author are cited, the first initial and
a full stop should be included before the last name of the author, and then the year
of publication in brackets and the page number.

Example:

N. Zarkovi¢ (2013), pp. 25

2. Articles

Articles are cited, as follows:

a) First and last name of author, title of article enclosed in quotation marks,
name of the journal typed in italics, number and year of issue, page number.
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Example:

Jasna Pak, ,Pravna zastita korisnika usluga osiguranja®, Privreda i pravo u
tranziciji, Pali¢, 2004, str. 35.

b) When citing the article written by more than one author, their first and
last names are separated with a comma.

Example:

Jelena Kocovi¢, Marija Jovovi¢, ,Uticaj liberalizacije i privatizacije na razvoj
trzista osiguranja u Srbiji*, Tokovi osiguranja, br. 1/2016, str. 5

¢) The article published in edited conference proceedings or a book is cited
as follows: first and last name of author, title of article enclosed in quotation marks,
title of book or proceedings written in italics, word editor or sub-editor, fist and last
name of editor typed in parenthesis, edition number in ordinal form, place and year
of publication, page number.

Example:

Vladimir Kovc¢i¢, ,Stecaj akcionarskog drustva za osiguranje”, Pravo osiguranja
u tranziciji (urednici Predrag Suleji¢ i Jovan Slavni¢), Pali¢, 2003, str. 56.

d) Repeated citations from the same author should include only the first
initial followed by a full stop before the last name of the author and the number of
the page.

Example:

Jasna Pak, pp. 57

3. Regulations

a) The regulations are cited as follows: full title of regulation, gazette in which
the regulation was published typed in italics, gazette number and year of publishing,
abbreviations art., par., item and/or par. and regulation number.

Example:

Law on Compulsory Traffic Insurance, Official Gazette of the Republic of
Serbia, no.51/09, art.15

b) For every subsequent reference to the said Law, when citing the Law for
the first time, please specify the abbreviation of such regulation after its full name,
and this abbreviation should be used further in the text.

Example:

Insurance Law - IL, Official Gazette of the Republic of Serbia, no.55/04, art.38,
par.2

¢) Article, paragraph and item of a regulation are referred to as abbrevia-
tions art., par., item

Example:

art.35, par.5 item 8 or par.8
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d) when repeating the reference to a specific regulation, please specify its
full title or abbreviation introduced during the first citing, abbreviation art., item or
par. and number of regulation.

Examples:

Insurance Law, art.15

IL, art.15

e)The regulations written in a language other than Serbian should be cited
as follows: full title of regulation translated into the Serbian language, year of pu-
blishing and/or adoption, full title of regulation in original language, typed in italics,
enclosed in brackets, optionally, the abbreviation under which the regulation will
be referred to further in the text, abbreviation art., par., item or par.

Examples:

German Commercial Code 1897 (Handelsgesetzbuch), par. 29.

British Companies Act 2006 (Companies Act; referred in footnotes as: CA), art.53

4.Web sources

a) The Web sources should be cited as follows: first and last name of author
and/or the organization from which the paper originates, paper title, optionally, place
and year of publication, website in italics, the date when the website was accessed
and page number.

Example:

Christos Gortsos, The Supervision of Financial Conglomerates under Euro-
pean Financial Law (Directive 2002/87/EC), 2010,

http.//ficwharton.upenn.edu/fic/papers/09/0936.pdf, accessed on: 16/7/2016,
pp. 2

b) For repeated citations from the Web source, the first initial followed by
a full stop before the last name of the author should be included, that is, the name
of organization from which the paper originates, the paper title and page number.

Example:

C. Gortsos, The Supervision of Financial Conglomerates under European
Financial Law (Directive 2002/87/EC), pp. 12.

Footnotes should be placed at the bottom of each page, and the list of used
references should appear at the end of the article.

The rules for citing bibliography at the end of the article are slightly different
in terms of placing the last name of the author first, followed by a comma, and then
the first initial of the name followed by a full stop.

Example:

Zarkovi¢, N., Glossary of Insurance Terms, Novi Sad, 2013, pp. 100
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The Editorial Board reserves the right to make any necessary changes in the
papers concerning orthography, punctuation, and grammar of the Serbian and / or
English language, according to the unique editing standards.

Please, email the manuscripts to redakcija@dunav.com or send the
copy of the manuscript on a compact disc to the address of the Editorial Board:

Dunav Insurance Company a.d.o., for the Editorial Board of the Journal
Tokovi osiguranja , Belgrade, Makedonska 4
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